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ORGANIZER

Your source for land and boundary expertise.

Protect Your Boundaries is for homeowners, REALTORS® and land professionals seeking the 
knowledge, tools and services to prevent and resolve property boundary issues and complete 
successful real estate transactions.

For Home Owners
Buying, Selling, building or in a dispute, this is your one-stop resource centre for all things 
boundary-related.

For Ontario REALTORS®

BoundaryWise™ Education, essential tools and services to help you protect your client, your deal 
and your reputation.

For Land Professionals
Easy instant access to the largest collection of registry and survey documents and services.

www.ProtectYourBoundaries.ca.
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Here at Protect Your Boundaries, we are surveyors at heart. We o�er the largest online database 

of existing surveys in the GTA, all of which are available at the click of a button and in the

comfort of your home, o�ce or on the go on your mobile device.

Visit our website: ProtectYourBoundaries.ca

Type in the home address.

Go to the Property Page to see the surveys and reports for that address.

Simply add to cart, proceed through the secure checkout and a PDF plan
will be emailed to you instantly.

What does a survey plan show

Displays the legal boundaries of the property

The size and shape of the property

The location of right of ways and easements

Location of physical monuments that mark the limits of land (i.e survey bars)

The house and other buildings and physical features like fences, decks, patios, driveways and pools.

In a Property Report, you get:

Parcel Register (o�cial property document from the Province of Ontario).

Easement Instruments (o�cial documents from the Province of Ontario).

Plain English explanation of easements, liens and encumbrances.

The PYB O�cial guide to evaluating and researching a property.

Report does NOT include a full survey (SRPR).

*Optional: verify property area (square footage); Reports will require 1-2 business days to complete.

When buying a house, there are a few steps that need to be taken in order to do due diligence

but also to protect yourself whether you are the agent or buying/selling the home.

Protectyourboundaries.ca o�ers a variety of reports (Property Reports & Easement Reports) that 

include vital information to help in the decision of the sale and to ensure all information is 

disclosed and clear.

If there is no survey available, you can have us do a custom search, you can commission a new 

survey, or even get a boundary stakeout done by us.



ORGANIZER

Founded in 1983, Krcmar Surveyors Ltd., has become one of the GTA's premier land survey firms, 
specializing in condominium, commercial and residential surveying.

Throughout the GTA, from complex condo development and urban construction to municipal work 
and transportation projects, Krcmar goes beyond the ordinary to become a valued and trusted 
member of your development team.

www.Krcmar.ca.



KRCMAR SURVEYORS LTD

1137 Centre Street, Suite 101
Thornhill, Ontario L4J 3M6
P 905.738.0053 - F 905.738.9221
info@krcmar.ca - www.krcmar.ca

CONDO DEVELOPMENT.
URBAN CONSTRUCTION.
LAND DEVELOPMENT.
MUNICIPAL &
INFRASTRUCTURE SURVEYS.



krcmar surveyors ltd

OUR COMPANY

At Krcmar Surveyors, we specialize in large and multi-faceted projects—condominiums, complex construction layouts and 
urban cadastral surveys. Our industry-leading brand is known for its professionalism, experience, reliable service and 
integrity and we pride ourselves on anticipating and surpassing our clients’ expectations.

OUR PEOPLE

The key to our success is directly related to our investment into the quality, skill and expertise of our dedicated and talented 
people. Experienced both within Canada and internationally, our staff is comprised of only the best in the industry. Our 
professional team currently consists of 50 surveyors and technologists, with a complement of 10 survey crews – more than 
capable of handling any-sized development.

OUR SERVICES

While we specialize in sizeable high-rise redevelopments for condominiums and complex construction, we are also a full-service 
professional surveying company with expertise in all forms of cadastral, topographic and engineering surveys.

OUR HISTORY

Our company began as a small family business, established by Vladimir Krcmar working out of his basement in 1981. We quickly 
forged a reputation for excellence within Ontario’s legal and development communities. Throughout our history, we have proudly 
remained a family managed business that always puts special care and attention into everything we do. We have expanded to 
successfully undertake countless large and complex projects throughout Ontario – becoming the recognized leader in the 
industry we are today.

OUR INNOVATIONS

Catapulting surveying into the digital era, Protect Your Boundaries Inc. was launched by Krcmar Surveyors in 2014. The “Uber” of 
the surveying world, PYB is the most comprehensive online source for boundary information available to the public. Through our 
cutting-edge technology and partnership with Teranet Inc., we provide customers with a database of more than 1 million Ontario 
survey plans. Licensed by the Association of Ontario Land Surveyors, PYB is also a provider of smaller residential surveying 
services and consultations.

OUR SIGNS

Our iconic sign—a common sight throughout top-tier developments in the Greater Toronto Area—stands as a hallmark for 
landowners and developers who have a high regard for excellence.

www.krcmar.ca

1137 Centre Street
Thornhill ON L4J 3M6
P 905.738.0053
F 905.738.9221
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OUR LEADERSHIP

Committed leadership is what distinguishes our team of professional surveyors and cadastral experts. Everything we do is driven 
by our passion for great service to clients and our commitment to the highest levels of quality. We have eleven senior surveyors on 
staff with a combined 350 years of experience between them! They are supported by experienced cadastral field technologists, 
project directors, skilled CAD specialists and researchers. Together, there is no development challenge or deadline that our team 
can’t meet. The following individuals make up our leadership team:

krcmar surveyors ltd

Vladimir Krcmar
O.L.S.

Founder and President (since 1980)
More than 60 years’ experience
Licensed by the Association of 
Ontario Land Surveyors in 1974
Subdivision, condominium and 
development specialist

Maja Krcmar
B.Sc., O.L.S.

Managing Director, with 30 years’ 
experience
Licensed by the Association of 
Ontario Land Surveyors in 1995
Condominium and development 
specialist

Managing Director, with 30 years’ 
experience
Licensed by the Association of 
Ontario Land Surveyors in 1997
Subdivision and development 
specialist

Tom Krcmar
B.Sc., O.L.S.

Project Director, with 35 years’ 
experience
Graduated with a Bachelor of 
Science in Architecture from the 
University of Santo Tomas
Condominium and development 
specialist

Rodrigo Batol
B.Sc.

Saša Krcmar
B.Sc., M.B.A., O.L.S. 

Managing Director, with 30 years’ 
experience
Licensed by the Association of 
Ontario Land Surveyors in 1995
Condominium and development 
specialist

Robert Wiegenbröker
B.Sc., B.C.L.S,
O.L.S., O.L.I.P.

Supervising Project Director, with 30 
years’ experience
Licensed by the Association of 
Ontario Land Surveyors in 1995
Licensed by the Association of 
British Columbia Land Surveyors
High-rise construction specialist 
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OUR LEADERSHIP

krcmar surveyors ltd

Project Director, with 25 years’ 
experience
Licensed by the Association of 
Ontario Land Surveyors in 1998
Condominium and development 
specialist

J. Eduardo Linhares
B.Sc., O.L.S., O.L.I.P.

Project Director, with 20 years’ 
experience
Licensed by the Association of 
Ontario Land Surveyors in 2015
Condominium and development 
specialist

Mansour Ghofrani
B.Eng., O.L.S.

Project Director, with 21 years’ 
experience
Licensed by the Association of 
Ontario Land Surveyors in 2016
Condominium, construction and 
development specialist

Waldemar Golinski
B.Sc., O.L.S., O.L.I.P.

Project Director, with 35 years’ 
experience
Licensed by the Association of 
Ontario Land Surveyors in 1984
Legal survey specialist

Sase N. Ramsamooj
O.L.S., O.L.I.P.

Project Director, with 9 years’ 
experience
Licensed by the Association of 
Ontario Land Surveyors in 2021
Legal survey, construction and 
development specialist

Satesh Lakhan
B.Sc., M.Sc., O.L.S., O.L.I.P.

Legal Project Director
Licensed by the Association of 
Ontario Land Surveyors in 2022
Condominium and Development 
Specialist

Victoria Donko
B.Eng, O.L.S.

Project Director, with 15 years’ 
experience
Licensed by the Association of 
Ontario Land Surveyors in 2012
Legal survey and Development 
specialist

Jansky Lau
O.L.S.



OUR CLIENTS

Krcmar helps clients across the GTA stay ahead of the curve, solve challenges and navigate a new era in the land surveying industry.

www.krcmar.ca

1137 Centre Street
Thornhill ON L4J 3M6
P 905.738.0053
F 905.738.9221
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OUR PROJECTS

Amacon

Parkside Village Redevelopment, Mississauga

Aoyuan

M2M Condos - Newtonbrook Plaza Redevelopment, Yonge St.

Armour Heights Developments

The Kent - 89 Avenue Road, Yorkville

Bazis

Emerald Park, Yonge St.
Exhibit, Bloor St.

Broccollini

Leftbank, 83 River St.
River & Fifth

Camrost Felcorp

Yorkville (former Four Seasons)

Carterra

65 King St. E. Redevelopment, King St. E. & Church St.
Portland Commons

Castle Group

Insignia Condos, Sheppard Ave. E.

Castlepoint

Toronto Waterfront Film Studios, Commissioners St.

Cityzen/Castlepoint

L-Tower, Yonge St.

Cityzen/Fernbrook

Absolute Towers – “Marilyn Monroe” Buildings
Art on Main Condos
D’Or Condos
Garrison Point Redevelopment
Pier 27 Redevelopment

Cityzen/Greybrook

306 Davenport Redevelopment

Collecdev

2450 Victoria Park Ave.
30 Tippett Rd. Redevelopment
36 Tippett Rd. Redevelopment
300 Bloor Street West
500 Wilson Avenue
Westwood Gardens, Yonge St.

Cortel Group

Expo Condos, Highway 7
Abeja Condos Jane/Rutherford Redevelopment
OAK Condos, Dundas St. E Oakville

The Daniels Corporation/Diamond/Kilmer

Humber River Hospital Redevelopment, Keele St.

The Daniels Corporation

1525 Kingston Road, Pickering
Eglinton Ave. W. & Erin Mills Parkway Redevelopment
Olivia Marie Gardens
Regent Park Redevelopment
TIFF/Bell Lightbox
Waterfront, Queens Quay E.

Diamante

100 Davenport
The Diamond, Churchill St.
Mirabella, Lake Shore Blvd. W.

Davpart

481 University Ave.
Avro Condo

Dream/Kilmer

49 Ontario St.
Pan-Am/Canary District Redevelopment

krcmar surveyors ltd



OUR PROJECTS
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Graywood Group

241 Church Street
250 Lawrence Ave. W.
33 Parliament Street
506-516 Church Street
Eastern Ave Condos, Eastern Ave.
Ocean Club, Etobicoke
Peter Adelaide Condos, Adelaide St. W.
Ritz Carlton Hotel and Residences, Wellington St. W.
Scoop Condos, St. Clair Ave. W.
Scout Condos, St. Clair Ave. W.
The Mercer, John St.
Wonder, 462 Eastern Ave.

krcmar surveyors ltd

Eastons

60 Mill St.
Dundas Square Gardens, Dundas St. E.  & Jarvis St.
Icona – Hilton Garden
Rosedale on Bloor Condos, Bloor St. E.
Yonge Park Plaza, Yonge St. & Wilson Ave.
Yorkdale Holiday Inn, Dufferin St.

Edilcan

Valhalla Town Square, Gibbs Rd. & Highway 427

El-Ad Group

Emerald City, Sheppard Ave. E. & Don Mills Rd.
Lansing Square Re-Development, Sheppard Ave. E. & Victoria 
Park Ave.

El-Ad Group/Freed

Galleria Mall Re-Development, Dufferin St. & Dupont St.

Emblem Developments

Arte Residences, 89 Dundas St. W., Mississauga
Artform, 86 Dundas St. E., Mississauga

Greenland Group

King Blue Condos, King St. W. 
Lakeside Redevelopment, former Fed-Ex lands Queens Quay E.

Harhay Construction

75 The Esplanade
900 The East Mall

Kingsett Capital

2075 Kennedy Road
50 Cumberland St. & 37 Yorkville Ave. Redevelopment
Cumberland Square Condos, 2 Bloor St. W.
Valhalla Executive Centre Redevelopment, The East Mall

Great Gulf

357 King West Condos
401 King St. W.
Gehry + Mirvish
One Bloor East (Construction only)
Parkside Condos, Queens Quay E. (Construction only)
PACE Condos, Dundas St. E. (Construction only)

Ghods Builders Inc.

5959 Yonge St. Condos

Freed

60 Colborne, Church St.
650 King St. W., King St. W. & Bathurst St.
Art Shoppe, Yonge St. (Construction only)
Thompson Toronto Hotel & Residences, King St. W. & Bathurst St.
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Metropia

AYC Condo, Davenport Rd.
New Lawrence Heights Redevelopment
The Rocket, Wilson Ave.

Metroview

8888 Yonge St.
9839 Yonge St.

Mizrahi Developments

The One, Bloor St. W. & Yonge St.
180 Steeles Ave. W.
181 Davenport Rd. Redevelopment

Mod Developments/Intracorp

Massey Tower, Yonge St. (Construction Only)

North American Development Group

Agincourt Mall Redevelopment

Northam Realty Advisors

2 Carlton St.
250 University Ave.

Pinnacle

Harmony Village, Sheppard Ave. E.

Remington Group

Downtown Markham, Warden Ave.

Rogers Group & Urban Capital

M-City Redevelopment, Mississauga

Talon

Former Trump Hotel and Residences, Bay St. & Adelaide St. W.

TAS

2 Tecumseth St.
385 The West Mall
888 Dupont St.

Tribute Communities

1325 The Queensway
210 Bloor St. W.
Artistry Condo, Dundas & McCaul
The College Condo, College St.
Linx Condo, Main St. and Danforth Ave.
Max Condos, Mutual St.
Parkside Square, Sheppard Ave. E.
RCMI, 426 University Ave.
The Stanley, Carlton St.
Y&S, 2161 Yonge St.

Urban Capital/Northam Realty

Kingsway on the River, Dundas St. W.
M-City
The Ravine

Zancor Homes

The Branch Condos
King City Condos

krcmar surveyors ltd

Lamb Developments

Bauhaus, King St. E.
Bread Co., McCaul St.
East Fifty Five, Ontario St.
The Harlowe, Richmond St. W.
Television City, Hamilton
Wellington House, Wellington St. W.
The Woodsworth, Richmond St. W.

Lash Group

The Barrington, Bathurst St.
Distinction Condos, Soudan Ave.
ME Condos, Meadowglen Place

Oxford Properties Group

Square One Expansion and Revitalization
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ORGANIZER

The BoundaryWise Academy provides education and ongoing professional development top 
Realtors in Ontario. It arms them with the knowledge, skills and tools they need to reduce and 
eliminate boundary, easement and title related risk in every sale and purchase.

At Protect Your Boundaries we have dedicated ourselves to helping Ontario’s top agents and brokers 
drastically increase their knowledge and e�ectiveness at identifying and dealing with land, easement 
and boundary-related risks on both sides of the deal.

www.BoundaryWise.ca.



PROFESSIONAL
EDUCATION PROGRAM

Is Your Real Estate Deal at Risk?
Understand Land. Protect Your Clients. Build Your Business.
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Why BoundaryWise?

The BoundaryWise™ Accredited Education 
Program equips real estate professionals 
with essential land and property boundary 
expertise for clean, quick and successful 
deals – every time. 
 
You’ll gain the knowledge and skills for 
fast, precise, complete assessment of land 
survey and title documents to smoothly 
close more deals while protecting 
everyone involved.

Understand Land

Gain clarity and certainty on the boundary, 
easement and title issues that can affect 
your sale to provide your clients with the 
best, most comprehensive advice. Learn 
how to identify and address potential 
issues before they become insurmountable 
obstacles.

Win More Listings

BoundaryWise™ accreditation marks you 
as a real estate professional with thorough 
knowledge of all aspects of a sale. You’ll 
earn trust and confidence, building your 
reputation and your career through 
greater accountability, transparency and 
professionalism.

Seal The Deal Faster

Boundary or title issues can stall or kill a 
transaction. BoundaryWise™ equips you 
with a high-potency skill set to ensure 
a smooth, efficient process and happy 
conclusion.

Reduce Your Risk

Boundary, easement and title issues are like 
landmines lurking just under the surface. 
BoundaryWise™ accreditation and tools 
remove the guesswork about the land 
below the house, providing the information 
and assurance you need for bulletproof, 
compliant listings.

Plus, you’ll get:

• Premium access to Protect Your 
Boundaries’ Buyer’s and Seller’s Reports

• Your profile + property listings in the 
BoundaryWise™ database, linking to 
your site for improved SEO to help 
homebuyers and sellers to find you

• BoundaryWise™ marketing collateral 
for your business card and website

• Our BoundaryWise™ email newsletter, 
chock-full of tips, advice and industry 
information B
O

U
N

D
A

R
Y

W
IS

E01 SURVIVING AND THRIVING  
IN THE NEW BOUNDARY REALITY
Introducing the world of boundary, easement and 
title issues.

02a HOW TO IDENTIFY AND  
VALIDATE A SURVEY PLAN
This course will make you the gatekeeper for your 
client and your deals, ensuring that when it comes 
to survey plans and the decisions you make based 
on them, you’ll stay on side and out of trouble.

02b HOW TO READ A SURVEY PLAN
In this course you will learn the six key features 
to look for, how to interpret them on any survey 
plan, how to spot trouble and what to do about it.

03 THE A-Z OF TITLE INSURANCE
Title insurance (TI) is a great product, but few 
understand it. Learn all about TI and how 
to use your new-found knowledge to add 
immeasurable value to your clients’ buying and 
selling experiences.

04 THE REALTOR’S GUIDE TO 
BOUNDARY DISPUTES
In this course you will learn how boundary disputes happen 

and why they are so common in the months after the real 

estate transaction. Most importantly you’ll learn how to 

give great advice without getting dragged into the dispute.

05 EASEMENTS AND RIGHT-OF-WAYS
You’ll learn how to know if there’s an easement on 
a property, how to find out what the easement is 
about, and how it affects the use of the land. You’ll 
get direct access to the official documentation that 
forms the basis of your disclosure, and learn the key 
document set that will protect your buyers, sellers 
and, of course, you.

07 DECIPHERING THE LEGAL DESCRIPTION
In this course you’ll learn how to decipher any 
legal description and use the vital information in 
it to your clients’ and your advantage.

COURSE OUTLINE

06 CONDOS 101
This course will equip you with the knowledge 
to identify issues, and understand the key 
documentation you need to review to help your 
client make the best condo decision possible.

For more information and to register:
boundarywise.ca/accreditation



ACCOMMODATION PARTNER

Canada's first Boutique Hotel centered around the Airbnb concept. Newly renovated historic brick 
and beam architecture, designed with upscale furniture and tailored for the modern traveler.

Smart technology with flexible keyless entry. Stunning views of Lake Ontario and Downtown
Toronto from the nearby Great Lakes Waterfront Trails.

Originally known as the New Toronto Hotel in the 1920s, TheWestLake Hotel revitalizes modern 
design and superior finishes in an original historic brick and beam structure, totally gutted and finely 
re-constructed in 2018.

Featuring eleven timeless, superbly crafted, and individually-inspired designer rooms, well-equipped 
and thoughtfully finished for the modern traveler.

Smart Check-in Technology | Free WIFI | Smart TV | Netflix | Super-comfy Beds Kitchens |
and much more!

Venu at The Westlake provides a sophisticated atmosphere fitting for any type of event. We are 
dedicated to helping create a memorable experience that will last a life time.

Our wedding and events coordination services are designed to make this process as smooth as can 
be. Our clients can rest assured that they are in good hands!

Arrange a commitment free appointment to discuss the details of your dream wedding day or 
special event with us at The Westlake.



THE PLACE TO BE

ROOM FEATURES

Canada's first Boutique Hotel centered around the Airbnb concept. Newly renovated historic brick and beam 
architecture, designed with upscale furniture and tailored for the modern traveler. Smart technology with flexible keyless 
entry. Stunning views of Lake Ontario and Downtown Toronto from the nearby Great Lakes Waterfront Trails...

Featuring eleven timeless, superbly crafted, and individually-inspired designer rooms, well-equipped and thoughtfully 
finished for the modern traveler.

•Smart Check-in Technology
•Free Wifi
•Smart TV

•Netflix
•Super-comfy Beds
•Kitchens & much more



Noire Suite Bad and Boujee Suite

Can’t Even Suite

Bye, Felicia Suite

Netflix and Chill Suite

Neverly Hills Suite

Bad and Boujee’s Brother Suite

“Voted one of the coolest hotels in the 
world...right here in the 6IX!”

-  T O R O N T O  -

#EPICHOTELS

FEATURING TIMELESS, SUPERBLY CRAFTED, AND INDIVIDUALLYINSPIRED DESIGNER 
SUITES, WELLEQUIPPED AND THOUGHTFULLY FINISHED FOR THE MODERN TRAVELER.

The Art Suite



PLATINUM SPONSOR

Zeifmans is a full-service tax, accounting and consulting firm based in Toronto, Canada, ranked as 
one of Canada’s top 20 accounting firms by revenue. Beyond the traditional o�ering, our services 
include business advisory, valuation, corporate finance, transaction services, corporate turnaround 
and insolvency, and estate and succession planning, supporting our 9,000+ clients through every 
step of the business life cycle.

Since 1959, Zeifmans has been developing innovative solutions driven by creative insight. Over 60 
years later, our diverse local team has grown to over 150 team members, while our membership with 
Nexia International – one of the world’s top ten accounting and consulting networks – provides 
access to a global team of 3,400+ partners spanning more than 120 countries. Over 4,000 of our 
clients are private companies – many having been with us for more than a generation; proof that our 
connection with our clients remains a trusted long-term relationship based on the common goal of 
business growth and success.

Our real estate experts provide builders, contractors, developers, managers and passive investors 
throughout North America with financial management, compliance and tax planning solutions that 
add to their bottom line. We help our clients create e�cient business strategies so they can keep 
their energies focused on opportunities and growth.

You want a tax, accounting, and consulting partner who understands your needs and the full range 
of solutions available. One who works within the rules to make the rules work for you. Who gives 
you straightforward, intelligent advice that consistently adds to your bottom line. Great ideas. 
Positive impact. That’s Zeifmans.

Click here to book a 1:1 meeting with our expert real estate team today!

www.zeifmans.ca





ABOUT US

You want a tax, accounting, and consulting partner who  
understands your needs and the full range of solutions available. 
One who works within the rules to make the rules work for you. 
Who gives you straightforward, intelligent advice that consistently 
adds to your bottom line. 

 
GREAT IDEAS. POSITIVE IMPACT. THAT’S ZEIFMANS.

 
Since 1959, Zeifmans has been developing innovative financial, 
tax and accounting solutions driven by creative insight. Over
60 years later, we remain entrepreneurial, and so we naturally 
have a comprehensive understanding of the needs of owner- 
operated and family-run businesses. We advise over 9,000 
clients year after year – over 4,000 being private companies – 
as those businesses continue to grow and prosper with our 
support. As a matter of fact, hundreds of our clients have  
been with us for more than a generation. Why? Because  
our connection with you, our client, is a trusted long-term  
relationship based on the common goal of helping your  
business grow and profit. 



THE PERFECT FIT
Big business expertise, delivered with 
the intimacy of a small business team 
Even though our team has grown to over 150
individuals servicing thousands of clients, we  
still maintain the small business intimacy and  
entrepreneurial spirit that got us started. You’ll  
benefit from the right sized team for all your needs. 
Our partners draw on their combined hundreds of 
years of experience to provide consulting, assurance, 
compliance and tax services supported by their 
diversely skilled team members. So not only will  
you benefit from the experience and judgement of 
our senior leaders, but also from the sharp, innovative 
thinking of our young associates.

GLOBALLY CONNECTED
Your access pass to the best of all worlds
Zeifmans o ers you the benefit of access to a global 
network of accounting and consulting professionals 
as a member of Nexia International – one of  
the top ten global networks of accounting and  
consulting firms.2 For over 25 years, Nexia  
International has ensured that all member  
firms meet and maintain high quality control  
standards. Meaning, we can partner with  

 in more than  
122 countries around the world, allowing us to support 
you in achieving growth across multiple markets.

 

700+
around the world

One of the

TOP 20
largest Canadian
firms ranked  
by revenue1

Globally connected
 120+ countries

18 Local
Partners/Principals

largest global network
of independent accounting  
and consulting firms2 

TOP 10
Ranked

11,000+
clients

NEXIA BY THE 
NUMBERS*

members
local team
150+

  SNAMFIEZ
BY THE  

NUMBERS*

3,400+
global partners



Mergers & Acquisitions,  
Corporate Finance and Valuation

US Personal and  
Corporate Taxation

Cross Border Tax Planning

Wealth Management 

 Succession and Estate Planning

International Business  
including Israeli Companies

Going Public

Audits of Public Companies3,  
Hedge Funds, including Cayman 

Islands4, Pension Funds and 
Investment Dealers5

Corporate Turnaround, 

Estates, Trusts and 
Estate Trustee During 

Litigation (ETDL)

 
Recovery and Insolvency 

A ONE-STOP FIRM
We do it all 
While Zeifmans operates 

with an entrepreneurial 

spirit, we are a full service, 

one-stop firm where you 

will benefit from the wide 

range of services available 

as your company grows 

and matures. Ranked  

one of the top 20 largest 

Canadian accounting  

firms by revenue in  

Canada1, we have numerous 

professionals that can  

help you with, traditional 

consulting, tax, audit and 

accounting services,  

and more. 



Though our team has a great 
deal of specialized knowledge, 
we are anything but a niche 
firm. Over the years, we’ve 
proudly amassed experience 
across a number of di�erent 
markets throughout the 
globe, enabling us to provide 
world-class advice in several 
di�erent areas, including but 
not limited to the following:

  Real Estate 

  Distribution

  High Net Worth  
Individuals

  Manufacturing

  Financial Services

  Retail

  Not-for-Profit and Charities

  Healthcare

  Services

  Technology & Startups

  Entertainers, Athletes 

 Cannabis

 
and Sports Teams



PERSONALIZED INSIGHT  
Custom built solutions that 
achieve your business goals
We understand that each of our clients is 
unique, and that each financial decision needs 
to take into consideration many integrated 
personal and business-related details. Our 
team members take the time to get to know 
you, your business and your family or co-owner 
situation – from the perspective of both where 
you’ve been, and where you’re heading. Then, 
we use that “big picture” knowledge to finalize 
the details of a tailor-made business strategy, 
so that regardless of where you’re at in your 
business’ life cycle, we have the specialized 
knowledge and innovative solutions to carry 
you through to the next level of success. 



A CASE STUDY
The Zeifmans difference in real life

ZEIFMANS SOLUTION

• Strategy. We advised our client to structure their operations and business in a tax efficient manner.

• Valuation. We provided a valuation to support the current value of the business, which was 
critical to the owners.

• Global Insight. We leveraged our global connections through Nexia International to assist 
with overseas VAT and related tax issues. We also worked with transfer pricing experts to 
ensure that the client was compliant with international tax requirements.

• Operations. We assisted in the organization of international subsidiaries, and implemented 
a reorganization of the various entities – as a means of optimizing tax outcomes at the various 
taxation levels – resulting in the creation of a structure that minimized overall world-wide taxation.

ZEIFMANS IMPACT

We were able to significantly reduce our client’s global tax rate. The owners retained Canadian 
residency for tax purposes and reduced their overall tax burden by avoiding significant US and 
global tax exposure. The owners were provided with a tax road map designed to avoid Canadian, 
US and global tax traps and maintain compliance on a go forward basis.

CLIENT CHALLENGE

A consumer products company – marketing solely through social media – experiences a rapid 
sales growth rate of a hundred times revenue within a month! 90% of the company’s customers 
are located in the US and international markets, with all manufacturing and sales handled in the 
US, and marketing headquartered in Canada. The company was concerned about their US and 
Canadian tax compliance and the potential exposure to global tax rates of over 40%. The owners 
desired the ability to be in a tax efficient position should they wish to sell their company.



201 Bridgeland Avenue | Toronto | Ontario | Canada | zeifmans.ca | 
+1.416.256.4000

©Zeifmans LLP 2020. All rights reserved.

Connect with Zeifmans today

Allow Zeifmans to support your business  
in conquering new levels of success. Let’s  
create a lasting partnership, starting today: 

Call us: 416.256.4000 
E-mail us: info@zeifmans.ca

Visit us: 201 Bridgeland Avenue,  
Toronto, ON, M6A 1Y7

Zeifmans LLP is a member of Nexia International, a worldwide network  
of independent accounting and consulting firms. Springbank Capital 
Corp. is an ate of Zeifmans specializing in Mergers & Acquisitions, 
Finance and Valuation.

1. Zeifmans LLP is ranked 18th largest Canadian 
firm ranked by revenue according to The Bottom 
Line magazine annual ranking of accounting 
firms in Canada in 2016.

2. Nexia International is ranked 9th largest global 
network by fee income (US dollars) according to  
the International Accounting Bulletin Survey in 2018.

3. Zeifmans is a participant in the Canadian Public 
Accountability Board (CPAB) and the US Public 
Companies Accounting Oversight Board (PCAOB), 
authorizing it to audit public companies in both 
Canada and the US. CPAB and PCAOB are, 
respectively, Canada’s and the US’s public 
company auditor regulators.

4. Audits of Cayman Islands hedge funds performed 
by Zeifmans (Cayman).

5. Zeifmans is a panel auditor for the Investment 
Industry Regulatory Organization of Canada (IIROC), 
the national self-regulatory organization which 
oversees all investment dealers and trading 
activity in the debt and equity marketplace in 
Canada. Only panel auditors are authorized  
to audit IIROC-registered investment dealers.

* Zeifmans and Nexia by the numbers as of 
February, 2020.

Nexia International Limited does not deliver services in its own name or otherwise. Nexia International 
Limited and the member firms of the Nexia International network are not part of a worldwide partnership. 
Member firms of the Nexia International network are independently owned and operated. Nexia International 
Limited does not accept any responsibility for the commission of any act, or omission to act by, or the 
liabilities of, any of its members. Nexia International Limited does not accept liability for any loss arising 
from any action taken, or omission, on the basis of the content in this brochure or any documentation 
and external links provided. The trade marks NEXIA INTERNATIONAL, NEXIA and the NEXIA logo are 
owned by Nexia International Limited and used under licence. References to Nexia or Nexia International 
are to Nexia International Limited or to the “Nexia International” network of firms, as the context may 
dictate. For more information, visit www.nexia.com.



GOLD SPONSOR

Teranet is Canada's leader in the delivery and transformation of statutory registry services with 
extensive expertise in land and commercial registries. Our innovative commercial solutions connect 
industry professionals and communities with reliable data, actionable insights and practice 
management applications – enabling them to make better decisions and improve overall e�ciency.



Builders, Developers, 
Architects, and Engineers
Assess Your Market
GeoWarehouse provides authoritative land and property data, analytics and insights you 
need to be the expert.

We help deliver the right data to builders, developers, architects, engineers, and more.  
Our neighbourhood sales feature can help you find pricing on comparable properties sold in  
the surrounding area.

GeoWarehouse helps you with property research:

• Confirm property ownership and legal 
descriptions of properties of interest and 
search for property purchases by other 
companies

• Check historical sales and encumbrances 
(mortgages, liens) on properties

• See property boundaries layered over 
aerial images, and access registered 
plans

• Optional assessment packages allow  
for in-depth searching by assessment  
criteria (property type, square footage, 
etc.) for qualified organizations

GeoWarehouse provides fast, easy access to the critical property data you can trust to do all 
your property research and due diligence requirements, at the pace of the market. 

For more information on GeoWarehouse or to invest in a subscription call 1-866-237-5937 or  
email Geowarehouse.Sales@teranet.ca.

 
geowarehouse.ca

https://www2.geowarehouse.ca/
mailto:Geowarehouse.Sales%40teranet.ca?subject=
https://www2.geowarehouse.ca/
https://www.teranet.ca/


ORGANIZERGOLD SPONSOR

CIBC is a leading North American financial institution with 10 million personal banking, business,
public sector and institutional clients. Across Personal and Small Business Banking, Commercial
Banking and Wealth Management, and Capital Markets businesses, CIBC o�ers a full range of
advice, solutions and services through its leading digital banking network, and locations across
Canada, in the United States and around the world.

At CIBC Commercial Banking, we help our clients create end-to-end financial solutions to
address every business need at each stage of a company's development and operation. Our
comprehensive approach helps companies finance growth, manage cash flow, increase e�ciency
and mitigate risk. We provide high-touch, relationship-oriented banking and wealth management
services to middle-market companies, entrepreneurs, high-net-worth individuals and families
across Canada.

Most importantly, at CIBC, our purpose is to help make our clients’ ambitions a reality. We live our
purpose by making three commitments, and work every day to live up to them:

1. We make your goals our own.
2. We deliver excellence every day
3. We show appreciation for your business



A TRUE PARTNER FOR YOU  
AND YOUR BUSINESS



No two businesses are exactly alike
At CIBC Commercial Banking we start by taking the time to learn your business needs, strategy, and goals for 
growth. Then, we build a tailored plan that supports you.

One point of contact. A team of experts.
Finding the right solutions starts by asking the right questions. As a client, you’ll have a dedicated relationship 
manager—your main point of contact, who makes it their mission to understand your business, and pull the right 
resources across the CIBC network.

Each CIBC relationship manager is supported by a team with a range of expertise, connecting you to the full suite 
of solutions.

An approach that’s designed to deliver
Having an expert supported by a team of specialists makes a big impact on your business.

Each relationship manager brings together a personal appreciation of your goals, knowledge of your industry, and 
a deep understanding of the CIBC resources needed to give you a strategic advantage.

That means we’re able to deliver customized solutions, in real-time.

500+ 
Relationship 
managers

75 
Industries

20,000 
Companies

Focused business solutions | 3



Speed, flexibility, and expertise.  
What you can expect from working with us.

We’ll take the time to get to 
know you, your business, and 
your goals. Together, we’ll 
define what success looks like 
for you.

We’ll stay on top of economic 
trends and advise you when 
and how these could affect 
your business or industry.

We’ll provide fast, reliable 
access to financing at 
competitive rates, and tailor 
each solution to your needs.

We’re here to help in any way 
we can and to serve as your 
point of contact to CIBC’s 
network of industry experts 
and financial specialists.

Solutions to get you started
We offer end-to-end solutions, for every business need—whether you’re looking to enhance cash flow, 
finance future growth, expand your business, or develop a transition plan.

Five goals we get asked about 
the most

1  Managing my cash

How we help
• Streamline procurement and 

payment processes
• Security and control over day-to-

day transactions
• Tailor investment solutions to 

drive profitability
• Navigate changes in cash flow

2  Growing the business

How we help
• Growth financing or capital raising 

that supports:
• Expansion and acquisition
• New product development
• Enhancing productivity

3  Working internationally

How we help
• Share global trade best practices
• Ensure safe and secure 

international transactions
• Accelerate trade-related cash flow

4  Transitioning to new owners

How we help
• Facilitate divestitures or buyouts
• Finance new owners
• Proactively develop an exit 

strategy that:
• Maximizes sale value
• Ensures financially secure 

retirement
• Sets up ongoing business 

success

5  Managing personal wealth

How we help
• Tax savings for business owners 

and executives
• Withdraw funds from the 

businesses efficiently
• Optimize payment of officers and 

shareholders

Focused business solutions | 5



The right plan starts with the right team

Start the conversation today, by visiting cibc.com/commercial.

The CIBC logo is a trademark of CIBC.

http://cibc.com/commercial


GOLD SPONSOR

With 1,500 member companies, BILD is the voice of the home building, land development and

professional renovation industry in the Greater Toronto Area.

The building and renovation industry provides $33 billion in investment value and employs 271,000

people in the region.

BILD is proudly a�liated with the Ontario and Canadian Home Builders' Associations.



BUILDING INDUSTRY AND LAND 
DEVELOPMENT ASSOCIATION



MEMBERSHIP BROCHURE  
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OUR STORY

ABOUT BILD
Established in 1921, the Building Industry and Land Development 
Association (BILD) is the voice of the home building, residential and  
non-residential land development, and professional renovation industry 
in the Greater Toronto Area. Our industry designs, sells, and builds quality 
communities where people live, work, play, and shop. We are city builders. OUR MISSION

Our mission is to enhance the health, vitality, 
and reputation of the home building, residential 

and non-residential land development, and 
professional renovation industries.

TYPES OF MEMBERS

Professional 
Services

Builders/ 
Developers

Trade
Contractors

Manufacturers 
& Suppliers

Renovators Financial
Services

total of

1,450+ professionals
and growing
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MEMBERSHIP

BUILDING COMMUNITIES

BUILD 
WITH

US

YOUR MEMBERSHIP AFFECTS CHANGE ON 
ISSUES LIKE...

MEETING  
HOUSING DEMAND

HELPING PEOPLE 
AFFORD HOMES

CREATING 
JOBS

INVESTING IN 
TRANSPORTATION 

& INFRASTRUCTURE

MUNICIPAL & 
PROVINCIAL 

PLANNING POLICIES

BILD is the largest home builders’ association in Canada, and  
affiliated with the Ontario Home Builders’ Association and the  
Canadian Home Builders’ Association.

With a BILD membership, you automatically gain access to members 
across the country through these organizations. Our membership is 
open to companies with one or thousands of employees.

MEMBERSHIP 
HAS ITS REWARDS

Our success lies in yours – we provide tools to empower our members to succeed  in a variety of fields.

Access our Directory of Members of contacts to industry leaders.

Invitation to our industry networking events of over 250,000 attendees connecting  you to business 
development opportunities.

Get the latest marketplace insight with monthly educational forums. 

Get ahead in the competitive market with councils that focus on the information needs  
of associates, renovators, and custom builders.

Access our advertising tools to create awareness of your products and services.

Use our exclusive logos reserved for members and our membership certificate to identify  
your company as a recognized BILD member that adheres to the Code of Ethics.

Build your profile within the industry with membership participation and involvement.

BILD GIVES YOU TO THE TOOLS TO SUCCEED
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ADVOCACY

9

CONNEC TING YOU WHY IS THIS IMPORTANT ?
TO THE POLICIES AND PEOPLE 
THAT MATTER.
As a valued BILD member, you will:

We do this by:• Access policy updates providing you with second set of 
eyes on policies that affect your development projects.

• Understand proposed changes and consider these 
changes in your current pro-forma or long-term 
business plans. 

• Help shape the industry’s position on policy matters 
that are of interest to you.

• Access industry data, expertise, and commentary on 
potential policy changes that impact the building and 
development industry. 

• Liaise and build relationships with government officials 
and network with indutry peers at various events.

• Contribute to the government relations advocacy, 
gaining insight from industry colleagues and 
municipal staff.

• Be provided with routine and time sensitive 
information updates on a variety of issues.

• Voice your concerns to BILD staff about city-wide 
matters that challenge the delivery of your own 
development projects.

• Educating and equipping our 
political partners and municipal 
staff with up-to-date data and 
facts on the industry and its 
contribution to the local, provincial 
and national economies.

• Facilitating information sharing 
and discussions for our members 
and governments at all levels, and 
shape legislation and policy so that 
it is effective for our members, 
new home buyers, and businesses 
of the GTA.

• Connecting our members to 
build key relationships with 
decision-makers and engage 
them in productive dialogue with 
government officials.

• BILD has long been regarded 
as the go-to resource for 
government officials on housing, 
land development and renovation 
issues. 
 

As the voice of the industry, BILD works to help shape policy, and secure 
positive changes on issues that impact the building and development 
industry. 

Our government relations goal is to be your eyes and ears on the ground, to 
make sure our political decision-makers and key support staff recognize the 
importance of this industry when thinking about policy changes that affect 
your business, and to bring forward recommendations.



UNPARALLELED  
OPPORTUNIT Y
FOR PERSONAL GROWTH
BILD offers a wide variety of member-led, cost-effective, 
and high-quality educational and professional development 
forums and events.
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EDUCATION

Our free education offerings provide information to ensure members 
have the knowledge and capabilities necessary to understand 
current business trends and changing industry regulations.

Our forums are conveniently offered at BILD and online 
to help members increase efficiency and productivity.

Listen to informative presentations, discuss common 
concerns with peers, and voice your opinion on issues.

You can volunteer in a task-oriented committee. Committee 
meetings draw a variety of professionals across the industry. 
Participating builds your profile within BILD and enhance 
your professional development. You gain the most from 
your membership by contributing to the organization. 



EDUCATION & EVENTS
MEMBERSHIP BROCHURE  
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John Amardeil 
President, BAM Builder Advertising & Marketing Inc.

Greg Gilbert 
M.Pl, Manager, Planning & Design, Trolleybus Urban Development Inc.

AWA R D S  A N D 
R ECO G N I T I O N
BILD Awards 
recognize members that go beyond 
industry standards for sales, marketing, 
and community development
yBILD Leadership Award 
recognize the best BILD members  
under 40
Renovation & Custom Home Awards 
recognize the best in residential 
renovation and custom home design
Associate Awards 
celebrates suppliers, tradespeople, and 
service/professional firms

BILD educational forums not only provide timely industry 
trends and information, but also help us connect with 
builders to deeply understand the issues they face and our 
role in making their communities a success.

BILD, its networking and educational events, helps me connect to other 
thought leaders in the industry, build relationships, share ideas, and learn 

how to advocate for change by engaging in industry discussions.  
This inspires me as a young leader to be the best city  

and community builder possible.

6,000+
attendees annually

Annual 
Charitable 
Events4 Free 

Educational 
Forums40 Major Events12+

FORUMS, COUNCILS & COMMITTEES
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RENOMARK

RenoMark
RENOVATION, REDEFINED.
Since 2001 RenoMark™ has been raising the bar of the renovation-specific  
Code of Conduct. The RenoMark™ program is now delivered by 80% of the  
CHBA local association markets across nine provinces through voluntary,  
industry self-regulation.

The RenoMark™ symbol identifies professional renovator general contractors,  
custom builders, and trades contractors who provide installed construction  
services to homeowners. Only members are eligible to display the symbol. 

RenoMark™ creates awareness of the renovation industry within the BILD  
Association, differentiating our members in the marketplace, and provides  
homeowners with helpful advice before hiring a contractor. 

Membership provides a variety 
of marketing advantages:

4
BC

4
AB

2
SK

1
MB

20
ON

1
NF

1
NB

1
NS

• Extensive promotion of the 
RenoMarkTM program

• Distribution of RenoGuide 
to homeowners

• Advertising, articles, and columns 
in high-profile newspapers 
and magazines

• Company listing on BILD websites

• Participation at BILD’s home shows
• Marketing support materials 

for display and distribution

LOCAL ASSOCIATIONS CARRYING 
THE RENOMARK BRAND
Over a thousand 
renovators, trade 
contractors, and custom 
builders participate 
across Canada.

Toronto currently has  
over 260 renovators,  
trade contractors, 
and custom builders 
participating in the 
RenoMark™ program.



MEMBERSHIP BROCHURE  
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Home Show
A WONDERLAND OF 
INSPIRATION FOR YOUR HOME.
Meet homeowners: those with projects in mind who 
have paid to see you, and want to buy from you.
Whether you are looking to find new customers, demonstrate a 
product, schedule appointments or make immediate  
on-site sales, participating in one of our upcoming shows 
delivers marketing that measures up.

BILD produces home shows 
throughout the Greater Toronto  
Area year round creating 
opportunities for you to engage  
with potential customers.

of which are expected to 
be homeowners who are 
ready to spend more than 
a combined $1.5 billion.

Over 250,000 attendees 
at the home shows.

TOP REASONS TO EXHIBIT WITH US

90%

Meet your 
prospects live

Generate sales 
leads inexpensively

Create/drive brand 
awareness

Move your sales 
cycle along

Showcase products / 
services to consumers
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COMMUNICATIONS

Telling the  
industry story.
The Communications team engages members through strategic 
partnerships, establishing BILD as a thought leader in the 
industry. They enhance the reputation of the industry by  
amplifying the industry’s story and promote public 
awareness of issues that affect housing policies. 

STRATEGIC MEDIA RELATIONS
AUDIENCE ENGAGEMENT
INDUSTRY REPUTATION
CIVIC AWARENESS

C H A N N E L S 
A N D  R E A C H

NEWSLETTERS SOCIAL MEDIA

PRINT Build with us! Join the leading association dedicated 
to providing a voice for the industry that builds quality 
communities where people live, work, play, and shop. 

B ECO ME  A 

TO DAY !
ME MBE R

CALL  416 391 3445

EMAIL  MEMBERSHIP@BILDGTA.CA
14,000+
TWITTER FOLLOWERS

550,000+
TORONTO STAR EVERY SATURDAY

6,000+
SUBSCRIBERS
HOME PAGES / NOV 7

4,000+
SUBSCRIBERS
LIAISONS / OCT 24

2,000+
FACEBOOK PAGE LIKES

82,000
TORONTO SUN EVERY SATURDAY

1,500+
INSTAGRAM FOLLOWERS

2,000,000+
METRO NEWS PRINT & WEB

1,500+
TORONTO BUILDER MAGAZINE 
CIRCULATION

TODAY’S HOMES

RENO & DÉCOR MAGAZINE



Building Industry and Land Development Association
20 Upjohn Road
Suite 100
Toronto, Ontario
M3B 2V9

416-391-3445
membership@bildgta.ca
www.bildgta.ca
www.renomark.ca
www.torontohomeshows.com



A.R.T.: Amaze and inform - Lease and sell your project in pre-construction

Since 2009, SmartPixel is the pioneer and the world leader in interactive sales and leasing tools for the real 
estate industry.

We focus on creating the most memorable and interactive, high-end sales and leasing experiences for your real 
estate projects. We accomplish this with our platform Advanced Reality Tool (A.R.T. ), which is a powerful 
presentation tool that permits users to interact and share your project’s vision with prospective and interested 
buyers.

Choosing a home is both an emotional and rational process. This is why we create experiences based on two 
main axes: amazing and informing.

Benefiting the latest advancements in video gaming technologies, SmartPixel experiences allow potential 
tenants and buyers to explore your project before its construction. Either by using interactive touchscreens or 
by using our online presentation platform, users will be able to understand those elements as if they were in the 
project:

- Architecture
- Common areas and amenities
- Floor plans
- Unit plans
- Interiors
- Panoramas
- Surroundings and points of interest
- Interiors
- The tool allows filtering units by di�erent criteria helping your prospects find the ideal unit.

SmartPixel goes beyond A.R.T. by o�ering a fully integrated solution of software, hardware, training, installation, 
and support. We o�er a complete turnkey 360 experience for your sales team and clients.

Sell better, sell faster.

We give life to your project!

Website: SmartPixel.com

GOLD SPONSOR



A.R.T Advanced Reality Tool

Interactive 3D real estate sales 
and

leasing experiences

SmartPixel.com Youtube Channel

http://www.smartpixel.com
https://www.youtube.com/@SmartPixelofficial/videos
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Since 2009, SmartPixel is the pioneer and the world leader in 

interactive sales and leasing tools for the real estate industry. 

We focus on creating the most memorable and interactive, 

high-end sales and leasing experiences for your real estate 

projects. We accomplish this with our platform Advanced 

Reality Tool (A.R.T. ), which is a powerful presentation tool 

that permits users to interact and share your project’s vision 

with prospective and interested buyers.

Choosing a home is both an emotional and rational process. 

This is why we create experiences based on two main axes: 

amazing and informing.

SmartPixel goes beyond A.R.T. by offering a full turnkey 

solution of software, hardware, training and installation. 

SmartPixel
The Way to Show
Cutting edge sales and presentation tools

Introduction to SmartPixel

https://new.abb.com/ca
https://www.3mcanada.ca/3M/fr_CA/company-ca/
https://briviagroup.ca/
https://www.brookfield.com/fr-ca
https://almarjanisland.com/
https://www.fairmont.com/
http://www.prevel.ca/fr
https://www.ericsson.com/en
http://www.groupemach.com/
https://www.concertproperties.com/
https://www.devmcgill.com/
https://devimco.com/
https://www.cogir.net/
https://www.mori.co.jp/en/
https://www.thalesgroup.com/en
https://www.lapresse.ca/
http://proment.com/fr/condos/
https://www.concordia.ca/
https://montreal.ca/
https://us.puma.com/
https://www.racheljulien.com/
https://www.eladcanada.com/
https://www.broccolini.com/
https://www.strabag.com/
https://www.sony.com/en/
https://www.swireproperties.com/en/
https://www.youtube.com/channel/UCmTjjw0M3YBmFZkqwh6FqyQ
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Benefiting the latest advancements in video gaming 

technologies, SmartPixel experiences allow potential tenants 

and buyers to explore your project before its construction. 

Either by using interactive touchscreens or by using our 

online presentation platform, users will be able to 

understand those elements as if they were in the project:

● Architecture
● Common areas and amenities
● Floor plans
● Unit plans
● Interiors
● Panoramas
● Surroundings and points of interest
● Interiors
● Lighting conditions at anytime
● And a lot more…

The tool also allows filtering units by different criteria helping 

your prospects find the ideal unit.

Amaze and inform your prospects

Playful interactive experiences to convert visitors into buyers

Introduction to SmartPixel

https://www.youtube.com/channel/UCmTjjw0M3YBmFZkqwh6FqyQ
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Montoni

Firas Saas of the Montoni Group explains how 
SmartPixel was able to adapt to Station IX.

Cogir

Joseph Valentino of Cogir Immobilier recounts 
his sales experience at the Humaniti project.

Brivia

Valérie Ngo from Brivia explains how our tools 
have helped her in her sales process.

Concert Properties

Cherry Lam tells us about her multiphase 
project on the west coast of Canada.

Numerous testimonials prove that our 
experiences are game changers
A pioneer and leader in the 3D sales experiences

You will find beside 4 testimonial videos, and more on our site, 

presenting stories of satisfied customers.

Since the launch of the Company in 2009, numerous projects 

were delivered. As an example of the high quality experiences 

we created, please check out those 3 famous projects :

● Brivia : Square Phillips - High rise // Video here

● Devimco : Maestria - Twin towers // Video here

● Mori : Tora-Asa - High rise // Video here

UNITY CERTIFIED CREATOR NETWORK PARTNER

Because SmartPixel is so creative and professional, it has been 

selected by Unity to be part of the Certified Creator Network. 

●

Introduction to SmartPixel

https://youtu.be/N8kD-FYFWX4
https://youtu.be/N8kD-FYFWX4
https://www.youtube.com/watch?v=4ir8YVwUHJk&t
https://www.youtube.com/watch?v=4ir8YVwUHJk&t
https://www.youtube.com/watch?v=tLNr4-o_yqM&list=PLhhqd8RIZQf8-WWKMuvMEon-b9Pa4Hb9G
https://www.youtube.com/watch?v=tLNr4-o_yqM&list=PLhhqd8RIZQf8-WWKMuvMEon-b9Pa4Hb9G
https://www.youtube.com/watch?v=Iyltjehcyl0
https://www.youtube.com/watch?v=Iyltjehcyl0
https://smartpixel.com/success-stories
https://youtu.be/uUHdMg2Y_K0
https://www.youtube.com/watch?v=ujJgbhd8YfY
https://www.youtube.com/watch?v=IZgjDSEnkRk
https://smartpixel.com/


R&D TEAM 
ON HAND

GLOBAL 
REACH

QUICK 
SUPPORT

WOW
FACTOR

CREATIVE
EXPERIENCES

TURNKEY
SOLUTION

MULTI-USER 
INTERACTIONS

UPGRADABLE
SOLUTIONS

MULTI
PLATFORMS

EDITABLE 
CONTENT

5

New customers across North and South 

America, Europe, Middle-East and Asia.100+

Completed applications in the Real Estate, 

Engineering, Telecom, and Tourism sectors.150+

Updates applied to existing applications to 

enhance user experience.125+

Large format touch screen installations 

deployed worldwide.75+

Summary of what we have 
accomplished so far
Unique experiences for our customers around the world

Introduction to SmartPixel
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A team of experts dedicated to 
your project
Your guarantee to success

In order to guarantee an incredible experience when working 

together, but also for the buyers who will walk through your 

showroom, we have put together a dedicated team of 

experts, all very knowledgeable within their role.

Once we work together, your assigned project manager will 

guide you through the process with precise milestones and 

deliverables until a final version of the experience is released. 

It is his or her responsibility to ensure that our deliverable 

meet your exact requirements so you benefit the most from 

the experience. 

Our mission: To help your team sell faster and better.

Introduction to SmartPixel



SMARTPIXEL & ACTIVE MEDIA INC,  355 SAINT-CATHERINE ST WEST, #411, MONTRÉAL, QC, CANADA H3B 1A5

info@smartpixel.tv   •   1-514-379-1140 (1-483-321-0111)

T H A N K   Y O U



SILVER SPONSOR

TitlePLUS is better than before.

The new TitlePLUS® is fast and easy-to-use. It’s a one-stop shop to purchasing title insurance that 
busy legal professionals expect. Within minutes, you can complete an easy online application and 
receive a user-friendly title insurance policy that automatically includes legal service coverage.

Backed by LAWPRO®, TitlePLUS is the only Canadian-owned title insurance provider that puts 
lawyers first. We understand that lawyers are a critical part of the real estate transaction, and we 
are committed to o�ering a service that values lawyers’ expertise.

From instant quotes to streamlined underwriting to simplified sign-up, all our enhancements are 
designed with lawyers at the forefront. And, when real estate transactions are more complex, our 
team of specialists are available to make sure your clients get the solutions they need.

Get started today!
TitlePLUS subscribers can start right away. Log into mytitleplus.ca with your current credentials.
If you are not already a TitlePLUS subscriber, visit mytitleplus.ca/signup to register.

titleplus.ca
titleplus@lawpro.ca
1-800-410-1013



Rebuilt with you in mind

Built for lawyers,
 backed by LAWPRO

We know your business 
Give us a second look

Efficiency

Simplicity

TitlePLUS Legal Counsel Fee

Expertise you can count on

Excellent protection for your clients

What you’ve always wanted

• New Home Program is available exclusively through TitlePLUS
• An intuitive website and application
• TitlePLUS Legal Counsel Fee to recognize your work 
• Easier, faster underwriting and one-step issuance
• Separate policies for owners and lenders
• Most policies automatically include legal service coverage

Fast and easy title insurance made for new developments
New Home Program

http://titlePLUS.ca


 
 

TitlePLUS is better than before 
The new TitlePLUS® is fast and easy-to-use. It’s a one-stop shop to purchasing title 
insurance  that busy legal professionals expect. Within minutes, you can complete 
an easy online application and receive a user-friendly title insurance policy that 
automatically includes legal service coverage.

Backed by LAWPRO®, TitlePLUS is the only Canadian-owned title insurance provider 
that puts lawyers first. We understand that lawyers are a critical part of the real 
estate transaction, and we are committed to offering a service that values lawyers’ 
expertise.

From instant quotes to streamlined underwriting to simplified sign-up, all our 
enhancements are designed with lawyers at the forefront. And, when real estate 
transactions are more complex, our team of specialists are available to make sure 
your clients get the solutions they need.

250 Yonge Street, Suite 3101, P.O. Box 3 Toronto, ON M5B 2L7
Underwritten by Lawyers’ Professional Indemnity Company. © 2023 LAWPRO. 

titleplus@lawpro.ca

What is NHP?
The TitlePLUS New Home Program saves you time and money through centralized 
underwriting. 

Because the underwriting is already done, you won’t have to: 
• Search or review title
• Prepare and send requisitions
• Send and review responses to clearance letters

• Deal with blanket mortgage discharges  

Fast and easy title insurance made for new developments
New Home Program

1-800-410-1013
416-598-5899

Get started today 
TitlePLUS subscribers can start right away. Log into mytitleplus.ca with your current 
credentials. 

If you are not already a TitlePLUS subscriber, visit mytitleplus.ca/signup to register. 

titleplus.ca

mailto:titleplus%40lawpro.ca?subject=
http://mytitleplus.ca
http://mytitleplus.ca/signup
http://titleplus.ca


SILVER SPONSOR

Melbourne Property Management is a Toronto-based firm serving the Ontario market. It is built on 
over 30 combined years of our team’s experience in the property management industry. 
Melbourne Property Management aims to create a sense of community within each condominium 
we manage. We provide our clients with a broad range of full services and support, including 
consulting, on-site and o�-site management, financial reporting and administrative support. At 
Melbourne Property Management, we never forget that we are taking care of your home.

We strive to be market leaders in innovative property management solutions. Our goal is to deliver 
quality service and advice over the full lifespan of a community, while also developing positive 
relationships with our stakeholders. We aim to provide the highest performance and standards.

We provide our clients with comprehensive consulting services including design and amenity 
review, waste management and site logistics review, shared facilities structure and set up, as well 
as review and discuss new technologies, green loans, renewable energy solutions and financial 
operational cost estimates and fee structures. For more than a decade, team members from 
Melbourne Property Management have been trusted to work on over 900 condominium 
developments in Ontario.

Our clients benefit from a broad range of full services in addition to consulting, such as 
Interim-Occupancy Management, Condominium Management, Rental Management and our 
Resident Touch Point Program, financial reporting and administrative support. Again, at Melbourne, 
we never forget that we are taking care of your home.

www.melbournepm.ca
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Melbourne Property Management is a Toronto-based firm serving the 
Ontario market. It is built on over 30 combined years of our team’s 
experience in the property management industry. Melbourne 
Property Management aims to create a sense of community within 
each condominium we manage. We provide our clients with a broad 
range of full services and support, including consulting, on-site and 
off-site management, financial reporting and administrative support. 
At Melbourne Property Management, we never forget that we are 
taking care of your home. 

We strive to be market leaders in innovative property management 
solutions. Our goal is to deliver quality service and advice over the 
full lifespan of a community, while also developing positive 
relationships with our stakeholders. We aim to provide the highest 
performance and standards. 

We provide our clients with comprehensive consulting services 
including design and amenity review, waste management and site 
logistics review, shared facilities structure and set up, as well as 
review and discuss new technologies, green loans, renewable energy 
solutions and financial operational cost estimates and fee structures. 
For more than a decade, team members from Melbourne Property 
Management have been trusted to work on over 900 condominium 
developments in Ontario. 

Our clients benefit from a broad range of full services in addition to 
consulting, such as Interim-Occupancy Management, Condominium 
Management, Rental Management and our Resident Touch Point 
Program, financial reporting and administrative support. Again, at 
Melbourne, we never forget that we are taking care of your home. 

 

 

mailto:contact@melbournepm.ca
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Melbourne Property Management, are proud to support and be the 
exclusive management sponsor of the 2023 LandPro Conference. 

Melbourne Property Management’s Industry Leading Service 
Offerings include: 

Condominium Management 
Our Melbourne Property Management team’s established reputation 
and knowledge of the condominium industry provides the 
communities they take care of with the integrity, reliability, and 
security that these communities deserve. Based on our expertise and 
resources, we offer highly customized condominium management 
plans to suit the needs of every community. We strive to take care of 
the community, not just simply manage the building. 

We do this by: 

● Developing and educating managers to ensure they are equipped 
to handle the ever-changing challenges of property management 

● Paying above-market salaries to attract and maintain the best 
talent in the industry 

● Ensuring our team has access to relevant expertise, training and 
resources 

● Providing customer service-focused solutions for the communities 
they manage 

Property Management Consulting 
When embarking on a new condominium development, it is critical 
that services of an experienced and competent management 
company be retained. Our consultants can ensure the operational 
fulfillment of the project’s vision and can also function as a valuable 
resource to help with issues or questions that may arise during the 
development phase. 

mailto:contact@melbournepm.ca
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Our team’s work with some of Ontario’s most respected developers 
over the past 30 years has allowed us to build a wealth of experience 
in consultancy services across Toronto and the GTA. We have also 
worked with key developers in Barrie, Hamilton, Kitchener/Waterloo, 
Ottawa, Muskoka and Sudbury. Our consultancy services continue to 
be highly sought after within the development industry. 

Interim Occupancy Condominium Management 
When opening a newly-constructed community, there are a number 
of essential items that need to be given special consideration, to 
ensure that your purchaser’s expectations are managed, and the 
experience they receive is reflective of your brand. 

The team at Melbourne Property Management have learned a few 
lessons along the way, having opened hundreds of new buildings 
over the past decade. We understand that it is critical that a well-
structured opening plan be established, to be used by both the 
management team and the Declarant. It is important that all parties 
are aligned in their approach, and that a focus and priority be given 
to communication with both the owners and construction team during 
the interim occupancy period. 

We understand that Interim Occupancy Management is very different 
from managing an existing community, and that additional resources, 
subject matter experts and experience are paramount to a smooth 
opening and transition to a well-functioning condominium. 

If you are embarking on a new condominium development, have a 
new community that will soon be occupying, or would simply like to 
know more about how the team at Melbourne might be able to help, 
we would be more than happy to have a conversation. We are a 
friendly team, committed to providing trusted and timely advice. 

mailto:contact@melbournepm.ca
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Meet Members from the Melbourne Property Management Team 

Joff Elliot - President 
Joff brings more than 15 years of sales and management 
experience to his position as President of Melbourne Property 
Management. 
 

Prior to founding Melbourne, Joff was a principal of one of 
Canada’s largest sub-metering companies. Joff has a proven 
track record in lead sourcing, developing and executing all 
aspects of the sales process for new construction projects. His 
extensive background in building businesses, leading teams 
and fostering meaningful relationships contributes directly to his 
clients’ success. 
 

He is also the founder and CEO of Benny Parks Services Inc., 
a provider of strategic business solutions to an ever-growing 
portfolio of clients in multiple business sectors across Canada. 
He serves on the boards of Illuminati Energy Corp and Ebene 
Services Inc. 

 

Joff.Elliot@Melbournepm.ca 416-546-2126 ext. 101 

Julian McNabb – Vice President 
Julian oversees both the Operations Team and the Consulting 
Division, and comes with a wealth of knowledge and 
experience, as a well-respected member of the condominium 
management industry. Julian provides consultancy services to 
many of Ontario's top condominium developers. He is also 
well-known for helping, developing and training managers to 
ensure that they have the requisite knowledge and 
understanding to meet client and resident needs in this 
changing industry. Over the course of his career, Julian has 
worked on over 900 Condominium projects in Ontario. 
 

Julian has been a frequent speaker and presenter at LandPro, 
Realtor Quest, BILD and CCI \ ACMO events and has served 
on the CCI-Toronto Chapter board of directors and on the 
Communications Committee. 

 

 

Julian.McNabb@Melbournepm.ca 416-546-2126 ext. 102 
Matt Newton – Vice President of Operations 

mailto:contact@melbournepm.ca
mailto:Joff.Elliot@Melbournepm.ca
mailto:Julian.McNabb@Melbournepm.ca
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Matt Newton – Vice President of Operation 
Matt has an extensive background with over 15 years 
experience in the property management, development and 
real estate industry. He is responsible for overseeing the 
regional directors, property managers, and office operations. 
He is accountable for establishing and maintaining key client 
relationships with Board of Directors, developers, residents 
and office staff. 

Matt’s experience leading personnel development, 
operational strategies, and crisis management ensures 
optimal business performance and significant community 
enhancements are achieved. 

Matt is also a licensed real estate agent/broker with over 15 
years experience, which will greatly enhance our rental 
management program. 

 

Matt.Newton@Melbournepm.ca 416-546-2126 ext. 103 

Carlo Russo – Chief Financial Officer 
Carlo comes to Melbourne as an accomplished finance and 
accounting professional with over 25 years of progressive 
experience having served as a CFO for numerous 
companies in the GTA where his expertise in corporate 
development and operational activities has helped provide 
both growth and stability in those organizations. 

Prior to joining Melbourne, Carlo worked with Bondfield 
Construction, Corebuild Construction, Accuworx Inc. and 
GFL Environmental Inc. Carlo’s ability to bring a fresh 
financial perspective to the condominium management 
industry, is a huge benefit to the team at Melbourne. 

Carlo has obtained his MBA, BBA, CPA, CMA and is in 
good standing with the Chartered Professional Accountants 
of Ontario. 
 

Carlo.Russo@Melbournepm.ca 416-546-2126 

 

mailto:contact@melbournepm.ca
mailto:Matt.Newton@Melbournepm.ca
mailto:Carlo.Russo@Melbournepm.ca
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Lori Melanson – Director of Accounting and Administration 
Lori joins Melbourne with over 30 years of Condominium 
Financial Management experience in her role as the Director 
of Accounting and Administration. Lori brings a wealth of 
experience and industry best practices from her most recent 
role in the Condominium Management Industry, where she 
was responsible for overseeing all condominium financial 
reporting and administration, and leading the implementation 
of the new Condominium Authority of Ontario (CAO) and the 
Ontario Condominium Act changes. Previously, Lori held 
financial and leadership positions at two of the largest 
condominium management companies in the GTA. 

Lori is responsible for overseeing the accounting policies and 
procedures, implementing proper internal controls, and uses 
her extensive comprehension of condominium administration 
to ensure all managers and clients are supported. 

 

Lori.Melanson@Melbournepm.ca 416-546-2126 x 105 

Rolland Almeida – Manager, Client Accounting 
Rolland comes to Melbourne with over 30 years of 
accounting experience and has built up an excellent 
reputation over more than 15 years in condominium 
accounting for his ability to mentor and support both 
managers and fellow accountants. Rolland excels in his role 
of Manager of Client Accounting as he has a passion for 
understanding each condominium budget, how it works, and 
the story it tells. His insight, experience and focus on 
continuous improvement, provides tremendous support to 
the accounting team. Prior to joining Melbourne, Rolland 
served as a Finance Manager at one of North America’s 
largest condominium management companies. 

Rolland holds a University Bachelor’s Degree in Commerce 
(B.Com) Majoring in Finance & Accounting. 

 

 

Rolland.Almeida@Melbournepm.ca  416-546-2126 x 171 

 

mailto:contact@melbournepm.ca
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Lori Melanson – Director of Accounting and Administration 
Laura joined Melbourne at the beginning of 2021, to help 
develop company policies, foster Melbourne culture, oversee 
recruitment and support the growth of the team. Laura has 
quickly become a greatly appreciated team member, with her 
passion to coach and support staff, and provide a vital human 
resources perspective to leadership meetings and weekly team 
meetings. 

Laura is passionate about ensuring that Melbourne is a great 
place to work through implementing policies that focus on the 
well being and experience of all employees, ensuring greater 
transparency in the workplace, and providing support to 
managers and team leads. 

Laura is a valuable member of the Melbourne team, and holds 
a Bachelor of Arts in Political Science and Government from 
Western University and Human Resources Management Post-
Graduate Diploma from Seneca College 

Laura.Elliot@Melbournepm.ca  416-546-2126 x 106 

 

In November of 2021, the Team 
at Melbourne Property 
Management, were honoured to 
receive the prestigious Toronto 
Star Readers' Choice 2021 
award, as a winner in the 
Diamond category for Property 
Management Services. 

 

 

 

mailto:contact@melbournepm.ca
mailto:Laura.Elliot@Melbournepm.ca


SILVER SPONSOR

almadev.ca

Almadev, formerly known as Elad Canada Realty, is a multi-billion dollar real estate development, 
investment and asset management company with best-in-class master-planned communities and 
mixed-use properties across Canada and the United States. At Almadev, we have an impressive 
reputation of creating large scale, multi-phase development projects. Along with Agellan 
Commercial, we own over seven million square feet of industrial, commercial and retail properties. 

For over two decades, Almadev has shaped and enriched communities through leadership and 
collaboration with a focus on delivering value and maximizing returns on our income-producing 
properties. We are strategic thinkers who foster long-term relationships by taking the time to listen 
to our communities, collaborate with stakeholders and engage experts who share our vision for 
building places that make our urban landscape better.

At Almadev, we build master-planned communities and manage assets across classes. We invest in 
a better tomorrow. We believe in our developments. We are here to foster a future you want to 
live, work and grow in.





INTRODUCING 
GALLERIA 01 & GALLERIA 02
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EXPERIENCE MODERN  
URBAN LIVING AT  
GALLERIA ON THE PARK
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Residences maximize natural light, with views towards  
the park or facing the dynamic new Dupont.

Spearheading positive changes on the new Dupont, 
Galleria on the Park is Toronto’s most inspired new 
neighbourhood of condominiums, shops and places  
to gather, next to an incredible eight-acre park. 
Galleria on the Park will bring premium lifestyle 
experiences to more than 6,000 residents living in 
eight architecturally distinct high-rise towers.  

As part of the initial residential offerings at Galleria  
on the Park, the first two condominium towers, 
Galleria 01 and Galleria 02, will be built to coincide 
with the completion of a host of spectacular amenities 
for residents to enjoy. These will include a brand-new, 
95,000-sq.ft. modern community centre with state-
of-the-art equipment and programming.

AN INSPIRED NEW 
NEIGHBOURHOOD
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FIRST PHASE 
GALLERIA 01 & GALLERIA 02 

Taking its cue from both the adjacent green park and the new Dupont on the north side,  
the first residential building for Galleria 01 and Galleria 02 is a stunning modern high-rise.

:

Galleria on the Park condominiums will offer sophisticated, 
modern design, a leading-edge technology package and  
a range of amenities curated for urban living. At Galleria 01 
and Galleria 02, suites come in carefully considered studio, 
one-bedroom, two-bedroom, and three-bedroom layouts, 
with sleek features and finishes. For true convenience,  
residents can easily access the recreational amenities on  
the third floor and wellness amenities on the twelfth floor.

Rising in stacked layers, the building itself makes a strong 
statement, facing Dupont on the north side and the new 
community park on the south side. Its dark, steel, boxy 
base pays tribute to the gritty industrial-age glory of the 
neighbourhood, softened by design details that echo 
the natural beauty of the park.
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8 Acre New Community Park*

Always a green magnet for the neighbourhood, the existing 
Wallace Emerson Park will be expanded to eight acres, 
revitalized and redesigned to be even more enticing, and 
maximizing sunlight and south views of the Toronto skyline. 
The new design features three multi-functional spaces*: 
The Community Heart with a BMX/skateboard park, a 
multi-use sport court and skating pad, along with a skating 
trail; The Play Heart*, a multi-use green field with a hill that 
invites all Torontonians of all ages to gather and play; and 
The Nature Heart* with a treed canopy and meandering 
pathways for wandering and relaxing in a natural setting.

EXPANDED 
COMMUNITY PARK
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Community Centre planned for Galleria on the Park. 

NEW COMMUNITY 
CENTRE

The new 95,000 sq.ft. Wallace Emerson Community 
 

a variety of spaces, indoor and outdoor options for play, 
and ways to rejuvenate and socialize. Along with a gym, 
multi-purpose rooms, community kitchen, outdoor 
skating trail, swimming pools, dance studio, running  
track, and full fitness facilities, the new community 
centre will feature a child care centre and playground.
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PREMIUM 
RETAIL 

Convenience and creativity come together at Galleria on 
the Park, with premium retail outlets on your doorstep. 
Almost 300,000 sq.ft. of retail space will offer a vibrant 
range of shops and services, including convenient retail 
and unique, one-of-a-kind boutiques and artisan shops. 

Grab a coffee at a cafe just steps from your home.  
Meet a friend for ice cream on a patio. Or shop for  
a new outfit for that party you’re attending on the 
weekend. No matter what you’re looking for, you’ll  
find it at Galleria’s exclusive retail venues.

Unique shops and cafés line the pedestrian-friendly  
streets at Galleria on the Park.
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DISCOVER UNIQUE 
SPACES DESIGNED 

LIFESTYLE.

REMARKABLE 
RESIDENT AMENITIES
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GALLERIA 01’S 
WELCOMING LOBBY 

The black and white lobby of Galleria 01 encompasses hotel-style 
features such as a fireplace, sleek concierge area, lounge with 
contemporary plush seating — including an artist-inspired sculptural 
ottoman — and eye-catching, custom-designed lighting. This 
impressive entryway welcomes guests and encourages residents to 
meet friends there, catch up on emails, or relax before heading out. 
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SOPHISTICATED LOBBY 
AT GALLERIA 02

Black metal accents and black mirrors add urban sophistication 
to the Galleria 02 lobby, while rich natural materials impart an 
upscale tone. White walls and recessed lighting convey a gallery 
feel, designed to elicit calm and capture the outdoor light.
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SWIMMING 
POOL

At the outdoor swimming pool deck, you can choose how to relax 
and unwind. Swim laps in the glistening clear water of the pool, 
lie back on the comfortable loungers, or alternate between both. 
However you spend your time there, the pool is a peaceful oasis 
where natural elements evoke feelings of serenity and relaxation.
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FITNESS
ZONE

In the cardio area, whatever equipment you’re using, you’ll feel like you’re 
floating above the park. Large multiple ring light fixtures create rhythm and 
can be seen from afar through the floor-to-ceiling windows. Inspired by 
the outdoor park, the design aesthetic reflects the neutral palette of the 
building. These elements are carried through into the yoga area, where you 
can stretch, strengthen, and enhance your physical and emotional well-being.
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KIDS’ PLAY 
ROOM

A bright, open and airy space on the third floor, the kids’ play room is 
intended to inspire young imaginations, and provide a safe, fun recreational 
environment. Kids can look forward to playing in a bigger space outside their 
suite but conveniently located in the same building. Art niches, a peg wall, a 
cozy “fort,” play kitchen and tool/construction structures promote play, and 
rubber and vinyl flooring create a softer feel underfoot and a safe place for 
active kids. A kitchen facilitates special events such as birthday parties.
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OUTDOOR 
TERRACE

Spend time relaxing alone or entertaining friends and family on the 
spacious outdoor terrace. It’s designed to be a social hub, whether 
you’re barbecuing something delicious for a casual get-together or 
hosting a dinner at the al fresco dining table. Either way, you’ll feel at 
home amid the lavish landscaping and natural décor features that 
make this space feel like a private garden.
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SOCIAL LOUNGE / 
CO-WORKING SPACE

This open and beautifully designed space can multitask as a lounge, social 
hub, and co-working area. Flexible designated tables and seating arrangements 
enable you to work outside of your suite. Continuing the neutral palette 
introduced in the lobby, white is predominant, and animated with eclectic 
furniture with brass accents. Natural materials such as white oak flooring, 
green marble accents and plants accentuate connection to nature.
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KITCHEN /
DINING AREA

For hosting a dinner and entertaining groups of friends and family outside  
of your suite, the kitchen/dining area is ideal. With its approachable design, 
this space follows the same elegant look and feel of the other amenities: 
white oak floors balanced with eye-catching pendants over the dining table.
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GAMES 
ROOM

Created to spark fun among residents of all ages, the games  
room takes a funkier, eclectic approach, with large black and  
white photos of characters who reflect the diverse demographic  
of the neighbourhood. A refined-industrial edge is articulated  
in furniture and lighting selections, but natural white oak floors 
keep it grounded in the building’s overall aesthetic. The space 
includes billiards, foosball, and air hockey tables.
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1. MOVIE THEATRE AND VIDEO GAMING ROOM*

3. SOCIAL LOUNGE*

5. GAMES ROOM

2. KIDS’ PLAY ROOM AND KITCHENETTE* 

4. OUTDOOR TERRACE WITH BBQ AREA AND DINING*

6. CHEF’S KITCHEN AND DINING ROOM

FLOOR 3 
AMENITIES

1

2

3

4

5

6

Note: All the amenities on the amenity level will be shared between condominium and rental 
residences.  The amenities are proposed at this time but subject to design changes that may be 
required by the City’s review and approval process.  The amenities noted with * will be located in 
Galleria 01 and the balance in Galleria 02.  Amenity spaces and features within the amenity space  
are subject to change without notice.  Rendering is an artist impression.
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1. SWIMMING POOL

3. YOGA STUDIO*

5. CARDIO ZONE*

2. OUTDOOR TERRACE AND CABANAS

4. FITNESS AREA*

6. HIS & HERS CHANGE ROOMS WITH SAUNA*

FLOOR 12 
AMENITIES

1
2

3

45

6

Note: All the amenities on the amenity level will be shared between condominium and rental 
residences.  The amenities are proposed at this time but subject to design changes that may be 
required by the City’s review and approval process.  The amenities noted with * will be located in 
Galleria 01 and the balance in Galleria 02.  Amenity spaces and features within the amenity space  
are subject to change without notice.  Rendering is an artist impression.



3938

ENJOY COMFORTABLE 
LIVING SPACES 
ELEGANTLY FINISHED 
IN COMPLEMENTARY 
NATURAL AND 

MATERIALS. 

COME HOME 
TO COMFORT

SU
ITE IN

TER
IO

R
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BRIGHT, AIRY 
LIVING SPACE 

Contemporary countertops and cabinetry, along with built-in 
appliances, go a long way to fashion airy, open kitchen/dining  
areas. Mirroring the creative energy of the new Dupont outside, 
tastefully artistic lighting creates a compelling focal point.
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VIEWS LIKE
NO OTHER

Large terraces and balconies, and expansive windows 
with city and neighbourhood views, impart a feeling of 
spaciousness. In the open-plan living/dining areas, modern 
lighting and on-trend finishes anchor the design.
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ALMADEV LINK

Almadev Link, Galleria’s innovative smart home package, is designed to make 
life easier for you, providing convenience, security, and peace of mind.

Galleria places a high priority on helping residents live a greener lifestyle, 
with amenities designed to save you money and energy. With electric 
charging stations available, our parking garage is future-ready. We also have 
secure indoor bicycle storage available. Plus, individual suite metering for 
hydro and water will enable you to monitor your consumption so you can 
save money and energy.

SMART HOME TECHNOLOGY PACKAGE 
SIMPLIFIES YOUR LIFE

EFFORTLESS SMARTPHONE FEATURES

We know how essential your smartphone is for 
everyday life. That’s why our Almadev Link technology 
package includes several features that seamlessly 
connect with smartphones.

You can use your smartphone to access the Galleria 01 
and Galleria 02 building entrances, parking garage and 
common areas. For anyone you need to give access to  
the building — babysitters, dog walkers, guests — you  
can create one-time use codes for them.

Most conveniently, you don’t need keys to get into 
your suite. Simply use your smartphone to unlock  
and lock your door.

With the Almadev Link app, you can easily book and 
pay for use of the amenities at Galleria 01 and Galleria 
02, and make any necessary arrangements with the 
concierge. So if you want to book the party room while 
you’re at work, you can quickly do that by using your 
smartphone. And if a package has arrived for you, you’ll 
receive notification that it’s in a smart locker waiting  
for your return home.

EVEN MORE CONVENIENCE

At Galleria 01 and Galleria 02, we’re introducing other 
convenient new technology features such as an online 
community board that will enable you to receive 
notifications and reminders about upcoming events  
such as board meetings, landscaping, window cleaning 
and more.

Almadev Link – it’s all about simplifying your life and 
bringing you peace of mind.
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The realization of development projects and value 
enhancement forms the cornerstone of Almadev Canada’s 
multi-billion dollar operations. Backed by extensive 
international capital and benefiting from experience and 
in-depth knowledge of the industry, Almadev has a proven 
track record with large scale, multi-phase projects and 
numerous office, industrial and retail properties throughout 
Canada and the US. With a best-in-class reputation for 
creative thinking and investing in the execution and delivery 
of untapped development opportunities, Almadev is highly 
skilled at seeking out sites with high potential, close to transit 
and major points of interest. Best known for its visionary 
approach at the award winning, master planned Emerald 
City in Toronto, Almadev also leads the way with innovative 
projects in Montreal. Almadev has recently acquired 
Lansing Square, a 400,000 sq.ft. office complex on 
approximately 15 acres, slated to be redeveloped as a mixed-
use community.

EMERALD CITY
TORONTO, ON

LANSING SQUARE
TORONTO, ON
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8 Acre New Community Park* - Showing a possible vision for the complete renovation of the Wallace Emerson Park. 
Not all of the parklands form part of the Galleria on the Park development; developer is not responsible for the full 
build-out of the park.
 
Multi-functional spaces* - Play Heart* and Nature Heart* – Planned by the City for future implementation but outside 
scope of development commitments by developer.
 
Wallace Emerson Community Centre* – This is the planned size of the new community centre.
 
All illustrations/renderings are artist’s concepts only. The general orientation of the proposed projects shown does not 
represent or guarantee aspects of the projects or views from any particular unit or location. The images do not represent 
any condition at present, or in the future, which may obstruct or impede the view. Some descriptions and illustrations/
renderings in the brochure include details or images of a planned building or feature within the development or 
associated with the development (such as the community park), which are still in the development stage and subject to 
further approval. The inclusion of these descriptions and renderings demonstrates our current vision for the community 
but does not represent a guarantee that the final build-out will be the same as described or as shown.
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SILVER SPONSOR

Raikes Geomatics Inc., has provided surveying services to both the private and public sectors of 
Ontario for over 50 years. They are committed to providing unparalleled service, backed by 
knowledge, professionalism, and experience.

Raikes Geomatics Inc. is a full-service surveying and mapping company in Simcoe County, 
Muskoka, Parry Sound, Grey & Bruce counties and the surrounding area, with o�ces located in 
Barrie, Midland, and Bracebridge. They have also invested to purchase the assets of multiple survey 
firms in Central Ontario since 1990.

Raikes Geomatics Inc. is committed to providing high-quality, accurate, and cost-e�ective land 
surveying services, utilizing the latest available technology and continuously educating themselves 
in the use of this technology. Their services include a variety of survey plans such as Reference 
Plans, Condominium Plans, Site plans, and Topographical plans; while also o�ering layouts for 
construction, and boundary line staking. Raikes Geomatics serves their communities in an array of 
di�erent projects, from Boundaries Act and Land Titles Act Applications to Road Widening and 
Expropriation Plans.

You can contact Raikes Geomatics Inc. for a quote using their email: info@survey4u.com





SILVER SPONSOR

Aird & Berlis is a leading Canadian law firm based in Toronto, serving clients across Canada and 
globally. Our team of more than 200 lawyers, land use planners and patent agents provides 
strategic legal advice in all principal areas of business law.

With one of the largest real estate practice groups in the GTA, Aird & Berlis has the breadth and 
depth of experience to handle any real estate deal. Our Real Estate Group assists clients with the 
purchase, sale and development of real property, leasing transactions and all types of real estate 
financing. We have extensive experience representing clients involved in the development, 
construction and management of o�ce buildings, hotels, residential and commercial 
condominiums, residential rental projects, retirement homes and shopping centres. Our 
experience extends to infrastructure planning, financing and procurement.

Our Municipal & Land Use Planning Group is one of the largest and most highly-recognized 
practice groups of its kind in Canada. Our dedicated lawyers and skilled land use planners devote 
their practice to matters relating to municipal law, land use planning and development law. We act 
on behalf of landowners and developers, municipalities and public agencies, elected o�cials and 
local board members, institutional clients, utility companies, as well as public interest groups.



Aird & Berlis LLP | Lawyers
Brookfield Place, 181 Bay Street, Suite 1800, Toronto, Canada   M5J 2T9
T 416.863.1500 F 416.863.1515 | airdberlis.com

Real Estate | Municipal & Land Use 
Planning Groups
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Real Estate Group

With one of the largest real estate practice groups in the GTA, Aird & Berlis has the breadth 
and depth of experience to handle any real estate deal. From acquisitions, divestitures and 
financings to land development, joint ventures, construction projects and major leases, we have 
done it all many times over. 

Our Expertise
Development

Our group has had extensive experience in land development, from rural land to urban 
redevelopment and intensification. With the involvement of our Municipal & Land Use Planning 
Group, we work with our clients in developing residential subdivisions, commercial and mixed 
use developments and redevelopments, industrial subdivisions and condominium developments, 
both in an urban and suburban context. We understand the development and planning approvals 
processes and we can help our clients navigate through it.

Construction

We see construction from all sides, and ensure that construction issues are handled quickly and 
effectively. Our group acts for contractors, architects, land developers and builders. We have 
extensive experience in CCDC and RAIC contracts. We are also involved in construction lien 
litigation. 

Acquisitions

We have been involved in acquisitions from coast to coast. Our depth of experience spans all asset 
classes, including office, retail, industrial, multi-family, raw land, institutional, government and 
specialty assets such as hotels, refineries and manufacturing plants. We have advised on single 
assets and large portfolios. In each case, we bring a sophisticated and in-depth understanding 
of conveyancing and real estate due diligence matters, and can assure our clients that the 
property title, as acquired, meets their objectives and expectations.

Financings

We act for many major lenders and borrowers throughout Canada. We have been involved 
in everything from simple first mortgage financings to sophisticated mezzanine deals, bonds 
and commercial backed mortgage security issues. Our lawyers have extensive experience in 
mortgage enforcement and restructuring, and remedies such as power of sale, foreclosure and 
actions on the covenant. We are able to offer our clients the strategic advice necessary to 
ensure a smooth financing transaction.

Dispositions

We have assisted clients in the disposition of real estate assets by various means, including 
sale through a broker and by auction. In each case, we take care that the disposition is handled 
expeditiously, with the client’s objectives in mind, while attempting to eliminate any residual 
risk or liability. We are focused on getting our clients the disposition proceeds as quickly and 
as cleanly as possible.
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Leasing

Our group handles office, industrial and retail leases, from the routine to the most complex. 
We have advised on major leases of hundreds of thousands of square feet with sophisticated 
tenants and landlords. Our professionals are very familiar with structuring credit tenant lease 
transactions, ground leases and using leases as a tool to achieve other structuring preferences. 
We have expertise in green leases and leasing in LEED buildings. Our group also has extensive 
experience in rooftop and telecommunication licence agreements, which provide enhanced 
amenities to tenants and additional revenue for landlords.

Condominiums

We act for both large and smaller condominium developers and provide experienced, cost-
effective legal advice with respect to site acquisition, ownership structure, Tarion registration, 
disclosure and sale documentation, deposit administration, construction and deposit surety 
financing, condominium registration, completion of occupancy and final closings, and turnover 
to the unit-owner elected board of directors. Post-turnover, we also advise our developer clients 
on ongoing Condominium Act compliance matters and Tarion warranty obligations as well as 
operational issues with residential, commercial and mixed use developments. We have set up 
hundreds of condominium corporations, co-operatives and co-ownerships. Our experienced 
professionals are regularly involved in drafting by-laws, rules, amendments to declarations, 
shared facilities agreements, s. 98 agreements and other documentation.

Environmental Issues

In cases where land uses are changing or where historical activities have created environmental 
risks, we offer specialized expertise to ensure compliance with environmental assessment 
obligations. We have significant experience advising on environmental issues in large and small 
real estate transactions. We have advised a number of REITs, developers and lenders in the 
acquisition of contaminated sites and the requirements for brownfield redevelopment through 
the record of site condition. We work with clients to ensure that redevelopment can occur in an 
environmentally-acceptable and financially-viable manner. 

Public-Private Partnerships

We have acted on behalf of public entities and private developers in structuring and implementing 
transactions involving public-private partnerships for infrastructure, hospital, school, university, 
office and recreational projects.

Distressed Real Estate Assets

We provide practical legal advice and implement innovative solutions with respect to all types 
of distressed real estate situations. Our depth of experience includes handling the full range 
of enforcement proceedings, such as powers of sale, foreclosure, attornment of rents and 
receiverships on behalf of secured lenders and borrowers, as well as lease termination, landlord 
distraint and realization of security on behalf of landlords and tenants. 

Real Estate Group
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Our Team
Our standing as leading real estate lawyers in Canada is evident through:

  > notable accolades in The Legal 500 Canada, Chambers Canada: Canada’s Leading Lawyers 
for Business, Who’s Who Legal: Canada, The Canadian Legal Lexpert Directory and The Best 
Lawyers in Canada; 

  > active participation in industry associations, such as the International Council of Shopping 
Centers, the National Association of Industrial and Office Properties (Toronto NAIOP), the 
Urban Land Institute, Canada Green Building Council, the American Real Estate Society, the 
Building Owners and Manager Association (Toronto), the Commercial Mortgage Securities 
Association, the Building Industry and Land Development Association (BILD), Canadian 
Condominium Institute and the Toronto Construction Association; 

  > designation as instructors for courses such as Real Estate Development/Real Estate Finance 
in the MBA program of the Ted Rogers School of Management at Ryerson University; and 

  > contributions to various national and international publications and industry speaking 
engagements. 

Key Contacts

Lawyers

Real Estate Group

Monty Warsh
T 416.865.4626
mwarsh@airdberlis.com

Leonard Baranek
T 416.865.4707 
lbaranek@airdberlis.com 

Kristian N. Arciaga
T 416.865.7759 
karciaga@airdberlis.com 

Trevor Crowley
T 416.865.4640 
tcrowley@airdberlis.com 

Tammy A. Evans
T 416.865.3411 
tevans@airdberlis.com  
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Daniella Guzzi
T 647.426.2819  
dguzzi@airdberlis.com 

Real Estate Group

Jennifer Glied-Goldstein 
T 437.880.6102 
jgliedgoldstein@airdberlis.com 

Nili Goldman
T 416.865.4623 
ngoldman@airdberlis.com 

Faruk Gafic
T 416.865.4629
fgafic@airdberlis.com

Marco Gammone
T 416.865.4627  
mgammone@airdberlis.com  

Kyle Genga
T 647.426.2835  
kgenga@airdberlis.com  

Ethan Eisen
T 647.426.2290
eeisen@airdberlis.com

Peter A. Dalglish
T 647.426.2808 
pdalglish@airdberlis.com

Jacob B. Dubelaar
T 647.426.2843
jdubelaar@airdberlis.com
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Real Estate Group

Christie McNeill
T 416.865.7772 
cmcneill@airdberlis.com   

Mario Pedro
T 647.426.2816 
mpedro@airdberlis.com   

Sacha Nelson 
T 647.426.2830 
snelson@airdberlis.com   

Derek J. McCallum
T 416.865.7728 
dmccallum@airdberlis.com  

Daniel Mahler
T 416.865.3447 
dmahler@airdberlis.com   

Mistrale Lepage-Chouinard
T 647.426.2303 
mlepage@airdberlis.com

Neill J. Kalvin
T 416.865.7733  
nkalvin@airdberlis.com  

Norman I. Kahn
T 416.865.3420  
nkahn@airdberlis.com  

Martin Henderson
T 416.865.7725  
mhenderson@airdberlis.com 
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Real Estate Group

Andrew Webster
T 416.865.7777 
awebster@airdberlis.com  

Michael D. Smith
T 416.865.7731  
msmith@airdberlis.com  

Leah Silber
T 647.426.2291 
lsilber@airdberlis.com  

Rachel Rice
T 416.865.7755  
rrice@airdberlis.com  

Alexandra (Alex) Raponi 
T 647.426.2812 
araponi@airdberlis.com

Stefan Radovanovich  
T 647.426.2828 
sradovanovich@airdberlis.com   

Kenneth Pimentel 
T 416.865.3407  
kpimentel@airdberlis.com    
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Municipal & Land Use Planning Group

The Aird & Berlis Municipal & Land Use Planning Group is one of the largest and most highly-
recognized practice groups of its kind in Canada. Our dedicated lawyers and skilled land use 
planners devote their practice to matters relating to municipal law, land use planning and 
development law. 

We act on behalf of landowners and developers, municipalities and public agencies, elected 
officials and local board members, institutional clients, utility companies, as well as public 
interest groups.

Specialized Expertise
Land Development

We are a recognized leader in land use planning, and are well-acquainted with the ever-evolving 
legislative regime governing and affecting development in Ontario.

Our services range from providing assistance with simple land use approvals, including minor 
variances and consent applications, to complex and lengthy development matters and disputes, 
such as contentious official plan and comprehensive zoning by-law amendments. 

Our lawyers regularly appear before the Ontario Land Tribunal (formerly the Local Planning 
Appeal Tribunal), municipal councils and committees of adjustment. We also represent litigants 
in court applications and appeals at all levels of the courts, including the Supreme Court of 
Canada. Additionally, we have a well-established track record of success in the mediation and 
resolution of land use disputes.

Our professionals have extensive experience preparing all forms of statutory and extra-statutory 
development agreements, and are well-versed in providing advice and dealing with appeals 
related to the Building Code Act, 1992, and the Development Charges Act, 1997.

We also have specialized expertise handling Ontario Heritage Act matters, including heritage 
designations, heritage conservation districts and appearances before the Conservation Review 
Board. 

Municipal Law

General municipal law covers a wide array of matters which deal with the core powers, 
duties, responsibilities and liabilities of municipalities. Our knowledge of local government 
jurisdiction, operations, procedure and law is second to none in Ontario. We are experts on 
municipal legislation and have written extensively on the subject. A number of our lawyers 
are former in-house municipal solicitors, senior municipal staff and/or have worked at the 
former Ontario Ministry of Municipal Affairs and Housing, now two separate ministries. This 
provides an unparalleled depth of knowledge and understanding regarding municipal by-
laws, council authority, powers and procedures, elections, the open-meetings rule, the anti-
bonusing provision, accessibility, transparency, councillor conduct, self-help remedies and the 
discretionary enforcement principle.
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We regularly provide opinions on the Municipal Act, 2001, the Municipal Conflict of Interest 
Act, the Municipal Elections Act, 1996, the Municipal Freedom of Information and Protection 
of Privacy Act, procedural and governance issues and social and public housing matters. We 
frequently attend at council, committee and staff meetings for our municipal clients to provide 
opinions and make presentations on legal issues.

With respect to various municipal agreements, Aird & Berlis assists with everything from 
simple undertakings and releases to complex contracts and development agreements. A large 
component of our practice is focused on drafting municipal contracts and agreements, including 
those pertaining to large infrastructure financing, operating and service delivery, information 
technology, procurement, construction, user and licence fees, and property tax and collection 
matters.

We have also dealt with all types of municipal by-law interpretation, application and enforcement 
matters, including those under the Municipal Act, 2001, the Provincial Offences Act, the Building 
Code Act, 1992, and the Fire Protection and Prevention Act, 1997. Our experience includes 
advising on municipal signage regulation, applications for variances and amendments, provincial 
regulation, permit and contract litigation, Charter issues and defending against prosecutions.

Expropriation

Aird & Berlis represents a wide variety of landowners/claimants and expropriating/approval 
authorities across Ontario in all aspects of expropriation law. We act for municipalities and 
other public authorities on a wide variety of expropriations, including very large and complex 
linear expropriations for transportation and related infrastructure projects. In so doing, we are 
involved from the inception of the project, advising on related environmental assessments, 
preparation of notices, by-laws, plans, offers, agreements, and other documents, as well as 
the negotiation of compensation and the adjudication of compensation before the Ontario 
Land Tribunal and the courts, if necessary. Our experience includes acting for the landowner in 
one of the largest transportation infrastructure expropriations in Ontario, as well as numerous 
claimants regarding various takings by public agencies for large infrastructure projects. 

Municipal Finance, Development Charges and Property Tax Assessment

Aird & Berlis has extensive experience in all aspects of municipal finance, tax and assessment, 
including hearings before the Ontario Land Tribunal, the Assessment Review Board and the 
courts. We represent municipalities and private sector clients with respect to development 
charges, large infrastructure financing, municipal fees and charges, as well as all aspects of 
property tax and collection, including tax sales. 

Our Experience
We represent clients before all levels of the Ontario courts in actions, applications, appeals, 
claims and motions. We also represent clients before the Ontario Land Tribunal on land use 
planning and development matters as well as before numerous other administrative tribunals 
such as the Assessment Review Board and the Ontario Rental Housing Tribunal. We appear 
regularly before local and regional councils, land division committees, committees of adjustment 
and the boards of numerous public authorities. 

Municipal & Land Use Planning Group
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Our Team
The Aird & Berlis Municipal & Land Use Planning Group is respected within the municipal and 
land use planning community for providing top-notch legal counsel, representation and service. 

Rankings and Recognition
  > Chambers Canada: Canada’s Leading Lawyers for Business as a top firm in Real Estate: Zoning/

Land Use (Ontario)

  > Ontario Bar Association’s Award of Excellence in Municipal Law

  >  Law Society of Ontario Certified Specialists in Municipal Law: Local Government and Land 
Use Planning and Development

  > Novae Res Urbis’ annual rankings of prominent planning and development law firms

  > Martindale-Hubbell Bar Register of Preeminent Lawyers 

  > Legal Media Group Guide to the World’s Leading Real Estate Lawyers

  > The Lexpert/American Lawyer Guide to the Leading 500 Lawyers in Canada

  > The Canadian Legal Lexpert Directory

  > The Best Lawyers in Canada (“Top Listed” firm in Canada in Municipal Law)

When you enlist the services of the Municipal & Land Use Planning Group, you benefit from the 
knowledge and experience of leading authorities who are familiar with the latest developments, 
who have spoken at the most recent professional conferences and lectures, and who have 
published texts on three principal statutes in their areas of expertise, (the Planning Act, the 
Municipal Act, 2001 and the City of Toronto Act, 2006). Our group members have also written 
other authoritative texts, articles, papers, newsletters and for legal reporting services.

Key Contacts

Municipal & Land Use Planning Group

Tom Halinski
T 416.865.7767
thalinski@airdberlis.com

Hon. Peter Van Loan
T 416.865.3418
pvanloan@airdberlis.com
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Municipal & Land Use Planning Group

Laura Dean
T 416.865.7706 
ldean@airdberlis.com 

Patrick Harrington
T 416.865.3424 
pharrington@airdberlis.com 

Matthew Helfand
T 416.865.4624 
mhelfand@airdberlis.com 

Ajay Gajaria
T 416.865.3065 
agajaria@airdberlis.com 

Jasmine C. M. Fraser
T 647.426.2316 
jcmfraser@airdberlis.com 

Eileen P. K. Costello
T 416.865.4740 
ecostello@airdberlis.com 

Paula Boutis
T 647.426.2831  
pboutis@airdberlis.com  

Maggie Bassani
T 416.865.3401 
mbassani@airdberlis.com 

Lawyers

Meaghan Barrett
T 416.865.3064 
mbarrett@airdberlis.com 
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Municipal & Land Use Planning Group

David P. Neligan
T 416.865.7751 
dneligan@airdberlis.com  

John George Pappas
T 416.865.7719  
jpappas@airdberlis.com  

N. Jane Pepino
T 416.865.7727  
jpepino@airdberlis.com  

Andrea Skinner
T 416.865.3423 
askinner@airdberlis.com   

John Mascarin
T 416.865.7721  
jmascarin@airdberlis.com 

Brendan O’Callaghan
T 647.426.2832  
bocallaghan@airdberlis.com   

Alexander J. Suriano
T 437.880.6108
asuriano@airdberlis.com

Naomi Mares
T 647.426.2842  
nmares@airdberlis.com 

Leo F. Longo
T 416.865.7778  
llongo@airdberlis.com  
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Contacts - Land Use Planners

Municipal & Land Use Planning Group

Sandra Marki
T 416.865.4705   
smarki@airdberlis.com   

Tarah Coutts
T 416.637.7571  
tcoutts@airdberlis.com     

Andrew Everton
T 416.637.7571  
aeverton@airdberlis.com       

Natalie Hickey
T 647.426.2304  
nhickey@airdberlis.com      

Steven Zakem
T 416.865.3440
szakem@airdberlis.com  

Christopher J. Williams
T 416.865.7745 
cwilliams@airdberlis.com  

Sidonia J. Tomasella
T 416.865.7763
stomasella@airdberlis.com



SILVER SPONSOR

McIntosh Perry provides a full range of consulting engineering and technical solutions that 
encompasses every stage of a project. Whether your focus is rural or urban housing, 
condominiums, renewable energy, commercial/industrial developments or subdivisions, we 
provide a full suite of services, from due diligence to completion of private and public sector 
projects. From planning, to assessments, to designs, to engineering, to surveying, we have you 
covered. With a team of more than 600 engineers, project managers and technical experts 
committed to delivering successful, high-quality projects, our experience and expertise helps us 
find an innovative solution to any problem, regardless of project size.

For more information, please visit www.mcintoshperry.com or contact us at 
info@mcintoshperry.com or 1.888.348.8991.



NORTH AMERICA’S LEADING 
TEAM OF ENGINEERS, PROJECT  

MANAGERS, TECHNICAL EXPERTS 
& PROBLEM SOLVERS



We are privileged to design solutions that make the world a better place. Through our work with thousands of clients across North America, we impact 
billions of people — Turning Possibilities into Reality.

ABOUT US

Leadership Team: Mclntosh Perry

VICTOR LOUIE
Canada, CFO

MARK WARD
Canada, COO

GUS SARROUH
Canada, CEO 

JIM LONGEST
US, President

TOM LONGEST
US, COO

Leadership Team: Beam, Longest and Neff

BECOMING 
EXCELLENT TOGETHER

BE A  LEADERDO THE RIGHT THING PERSONAL RESPONSIBILITY MAKING A DIFFERENCE
TREAT OTHERS AS THEY 

WOULD LIKE TO 
BE TREATED



OUR HISTORY
From our local beginnings decades ago to our international presence today, McIntosh Perry and BLN remain committed to turning 
possibilities into reality for our clients, our people, and our communities.
 
In the last few years, we have experienced significant growth, adding to our existing expertise as well as expanding our service offerings 
into new areas. We’ve also provided countless career opportunities for our people to grow along with us. Our longevity is a testimonial to 
our clients’ trust and reflects the commitment of our team.

FOUNDED

1972

ACQUIRED WLAE, 
KCL, VVV 

2012

REBRANDED TO 
CCI GROUP 

2013

ACQUIRED CHIH
HUANG & ASSOCIATES

MCINTOSH PERRY 
MERGED WITH BEAM, 
LONGEST AND NEFF (BLN)

2021

BLN FOUNDED

1945

ACQUIRED HIGHWAY 
SERVICES - REBRANDS TO 
BEAM, LONGEST AND NEFF

1966

WATER RESOURCES 
PRACTICE AREA CREATED

1973

WEST VIRGINIA 
OFFICE OPENED

1984

MICHIGAN OFFICE OPENED

20152014
MERGED WITH 
MCINTOSH PERRY 
CONSULTING ENGINEERS

2016

ACQUIRED OEL 
PROJECTS LTD

PUERTO RICO 
OFFICE OPENED

ACQUIRED ARA, LLA 
& ONSTREAM

2018

ONBOARDED ARA, LLA, 
OEL PROJECTS LTD., 
& ONSTREAM

2020

2017

2019



OUR SERVICES
We work closely with our clients to deliver projects on time and on budget. Our services span the full spectrum of project development, from concept 
studies to implementation. We have worked hard to earn the respect of our clients and our bridge engineering projects carry a reputation of quality and 
cost-effectiveness.

BUILDINGS & 
PROPERTY

INFRASTRUCTURE 
& 
TRANSPORTATION

EARTH, 
ENVIRONMENT & 
COMMUNITY

ENERGY & 
RESOURCES

EMERGENCY 
MANAGEMENT



 

 

 

OUR WORK

BAYFIELD BRIDGE | INNOVATION IN BRIDGE DESIGN
This iconic arch bridge was the first built by the Ministry of Transportation (MTO) in the past 
30 years and replaced a 70-year-old bridge with a new 85-meter steel arch bridge.

I-65 DESIGN BUILD BEST VALUE | INDIANA DOT
Technical procurement advisor and environmental permitting for this 15.25 mi/22.9km interstate 
reconstruction project.

GORDIE HOWE INTERNATIONAL BRIDGE
Real estate acquisition and demolition services for this $4.5B new international trade crossing between the US and Canada.



OUR WORK

AMAZON DISTRIBUTION CENTRE
One of the largest Amazon facilities in Canada at approximately 170 hockey rinks large, this distribution centre is also one of 
the most technologically advanced. We provided Structural Engineering services.

TOYOTA MOTOR MANUFACTURING OF INDIANA | GIBSON COUNTY
Traffic modeling, geometric analysis, and design for this fast-track, $5.5M roadway improvement project.

HIGHWAY 417
We provided Project Management and Contract Administration for the widening of Hwy 417 in 
Ottawa, the city’s most significant infrastructure investment since building the Rideau Canal.



KEY CONDO PROJECT | AURA AT COLLEGE PARK
One of Canada’s tallest buildings at 78 floors, we provided Building Quality Assurance services and building envelope 
inspections for this iconic landmark.

KEY PIPELINE PROJECT | THE HEARTLAND PIPELINE
We provided project management and engineering work for this 47 km/29 mi pipeline that 
crosses numerous river and highways, as well as encompassed lands.

DISASTER RECOVERY SUPPORT | HURRICANES IRMA & MARIA
BLN provided program management services and technical assistance support for this $4B FEMA HMGP 
program to support the disaster recovery efforts in Puerto Rico following Hurricanes Irma and Maria.



We are North America’s Leading Team of Engineers, Project Managers, Technical Experts, and 
Problem Solvers!

Our partnership provides clients with a team of more than 800 engineers, project managers and 
technical experts focused on delivering high-quality projects from 23 offices across North America.

800
TEAM MEMBERS

23
OFFICES IN NORTH AMERICA

30T
O

P INTERNATIONAL
ENGINEERING
FIRM

www.mcintoshperry.com
www.b-l-n.com

MP: 6240 HWY 7 #200,  
WOODBRIDGE, ON L4H4G3, CANADA 

BLN: 8320 CRAIG STREET  
INDIANAPOLIS, IN 46250

AWARDS



SILVER SPONSOR

Vaughan is located in one of Canada’s largest industrial market and is the largest economy in York 
Region, accounting for nearly 40 percent of the Region’s Economic output in 2021. With an 
educated and talented workforce of more than 344,000 people, Vaughan has the resources, 
networks, and transportation connections to help businesses of all sizes grow, with multimodal 
connections to downtown Toronto, the Greater Toronto and Hamilton Area (GTHA), and Canadian 
and international markets.



Services for
Businesses



About Us

2

The Economic Development department works to make Vaughan a place where entrepreneurship, 
business, and tourism can prosper and grow. 

Service mandate

• Promote Vaughan’s economic advantages and key projects in target markets

• Engage businesses and regional partners

• Develop and implement economic development strategies, programs and initiatives

• Counsel, mentor and train business leaders and provide access to resources

• Collect, analyze and share economic, market, real estate, demographic and competitive business data with clients
and partners

• Plan and curate public art spaces and installations

• Facilitate corporate partnerships and sponsorships for the City of Vaughan

• Provide customer relations support that exemplifies the City’s dedication to Service Excellence

• Provide guidance to businesses by understanding the overall landscape of Vaughan’s business industry

The City’s Economic Development department has three units that offer a variety of services to 
Vaughan’s businesses and residents.

• Business development: Assist businesses looking to achieve their growth and expansion goals. This area focuses on
employment and investment outcomes to help businesses be a part of Vaughan and York Region’s economies.

• Small business and entrepreneurship: Help budding entrepreneurs, small- and medium-sized enterprises and
inventors grow and thrive in a global marketplace.

• Corporate initiatives: Advance economic opportunities and attract new investment in Vaughan by advancing new
high-impact strategic municipal economic development projects, including Smart City, Tourism Vaughan
Corporation, Public Art, Municipal Partnerships and Sponsorship, Vaughan Healthcare Centre Precinct, Cultural
Arts Centre and the Vaughan Metropolitan Centre.
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How can we help you?
The City of Vaughan’s Economic Development department provides services and resources to local businesses – large and small. Find services and resources based on your objectives:
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CONTACT US

Create or 
commission 
public art

Receive 
training 
to build 
a small 

business

Network 
on this 
online 

platform

Join the City 
in 

recognizing 
small 

business

Attend 
the B2B 
event of 
the year

Obtain 
mentorship 
and funding

Sign up for 
a one-hour 
appoinment

Sponsor, 
advertise 
and invest 
in your city

Sign up for this 
eNewsletter 

with business 
facts and  
statistics

Find 
 information 

and resources 
at 

vaughanbusiness.ca

Receive 
assistance in 

finding a 
location to 

buy or lease

Get introduced 
to the right 

people

Request an 
onsite visit from 

our team

Look out for 
this survey 

on how 
we’re doing

Provide feed-
back on 

special topics

• Walk-in

• Phone

• Email

Networking 
 Opportunities • • • • • •

Business Registration •
Research and Data on 

Vaughan • • • • •
Grow/Expand Your 

Business • • • • •
Get Help With a  

Business Challenge • • • • • • •
Small Business  

Advice/Resources • • • • • • • • • • •
Employee 

Engagement • •
Promote Your 

Business • • • • • • •
Fund Your Business • • • •

Find Partners • • • •
Give Feedback • • • •

Economic Development Services

O
bj

ec
ti

ve
s

Nearly 19,000 businesses Since 2010 Vaughan’s
average annual  
economic growth is  

MORE THAN

Vaughan is the largest economy in York Region 
with 

$25 billion
of real GDP in 2021

  

3.4% employing more than

236,000 workers



905-832-8526
North America toll-free: 1-844-832-2112

ecd@vaughan.caCity of Vaughan
Economic  Development
2141 Major Mackenzie Dr.
Vaughan, ON, Canada  L6A 1T1

905-832-8526
North America toll-free: 1-844-832-2112

ecd@vaughan.ca

vaughanbusiness.ca



EDUCATION
PARTNERS

ASSOCIATION OF ONTARIO LAND SURVEYORS

2.5 Formal and 2.75 Professional (Meeting 

Attendance) hours. 

LAW SOCIETY OF ONTARIO

Professionalism Hours: 2 hour and 10 mins.

Substantive Hours are at the participant's discretion.

ONTARIO ASSOCIATION OF ARCHITECTS

  Eligible for 6 Structured Learning Hours.

ONTARIO PROFESSIONAL PLANNERS INSTITUTE

May claim hours units as per CPL handbook.



Mayor Del Duca, Mayor of the City of Vaughan
David Wilkes, President & CEO, BILD
Joe Vaccaro, Founder & President, RIOS

1. WELCOMING REMARKS
2. BILD INDUSTRY UPDATE
3. MASTER OF CEREMONIES



OPENING REMARKS

MAYOR DEL DUCA
Mayor of the City of Vaughan

Role:

Welcoming Remarks

DAVID WILKES
President & CEO

BILD

Role:

BILD Industry Update

JOE VACCARO
Founder & President

RIOS

Role:

Master of Ceremonies



OPENING REMARKS

Mayor Steven Del Duca has been a champion for the city of Vaughan for 
over three decades. The city is his home, where he and his wife Utilia are 
raising their two daughters and two dogs. He’s worked hard for the 
community, helping to deliver Cortellucci Vaughan hospital, the Highway 
427 expansion, a 10-bed residential hospice, additional GO Train Service 
on the Richmond Hill, Unionville and Barrie GO Corridors, advancing the 
Yonge North Subway Extension and so much more.

Mayor Del Duca has a strong background of committed public service, 
including working for a labour union, serving six years as the Member of 
Provincial Parliament for Vaughan and holding positions in the provincial 
cabinet as Minister of Transportation and Minister of Economic 
Development and Growth.  

He studied political science and Canadian history at the University of 
Toronto and Carleton and obtained his law degree from Osgoode Hall 
Law School.  

As a staunch advocate for the City of Vaughan, he wants to ensure it 
continues to be a place where everyone can thrive, children have the best 
possible opportunities, and businesses are empowered to grow and 
succeed. 

Mayor Del Duca’s priorities for this Term of Council include: 

Reducing gridlock and getting Vaughan moving again. 
Keeping property taxes low. 
Continuing the Spirit of Generosity initiative that has raised millions for 
local organizations. 
Building more housing while respecting both existing neighbourhoods 
and our community’s need for green space. 

MAYOR DEL DUCA
Mayor of the City of Vaughan



OPENING REMARKS

Dave Wilkes is a seasoned business leader with deep experience in 
developing collaborative solutions to industry challenges and 
opportunities. As President & CEO of BILD, he is a powerful advocate for 
land developers and home builders and a strategic partner to a wide 
variety of stakeholders and partner organizations. In 2022, Dave was a 
member of Ontario’s Housing A�ordability Task Force.

With more than 1,300 member companies, BILD is the voice of the home 
building, land development and professional renovation industry in the 
Greater Toronto Area. The building and renovation industry provides more 
than 231,000 jobs in the region and $26.9 billion in investment value. BILD 
is a�liated with the Ontario and Canadian Home Builders' Associations

DAVID WILKES
President & CEO, BILD

Joe is a celebrated and trusted voice in the residential construction 
industry. With over 15 years in the sector, he has been front and centre of 
game-changing ideas that have left a lasting impact on housing in 
Ontario and Canada. 

He is the former CEO of the Ontario Home Builders’ Association and 
former Vice President of Policy and Government Relations at the Building 
Industry and Land Development Association (BILD. He also served as a 
senior advisor and assistant to the Minister of Economic Development 
and Trade, Chair of Management Board, and the Minister of Government 
Services for the province of Ontario. 

Joe holds Bachelor degree in Political Science and Philosophy from York 
University. 

JOE VACCARO
Founder & President, RIOS
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KEYNOTE:
ECONOMIC UPDATE

Ben Tal
Managing Director & Deputy Chief Economist
CIBC Capital Markets Inc.

01

9:00 A.M. - 9:45 A.M.



SPEAKER

Mr. Tal is responsible for analyzing economic developments and their implications for North 
American fixed income, equity, foreign exchange and commodities markets. He also acts in an 
advisory capacity to bank o�cers on issues related to wealth management, household/corporate 
credit and risk.

Well-known for his ground-breaking published research on topics such as labour market dynamics, 
real estate, credit markets, international trade and business economic conditions, Mr. Tal not only 
contributes to the conversation but also frequently sets the agenda.

He has close to 20 years of experience in the private sector advising clients, industry leaders, 
corporate boards, trade associations and governments on economic and financial issues. National 
and global media regularly seek him out for his insight and analysis on economic issues that impact 
financial markets, consumers, corporations and public policy. He is also a frequent lecturer in the 
economic programs of various Canadian universities.

Mr. Tal is a member of the Economic Committee of The Canadian Chamber of Commerce, The 
Economic Development Committee of the Toronto Board of Trade. He is also a member of board of 
Governors of Junior Achievement of Central Ontario, and a board member of the Toronto Financial 
Services Alliance.

BEN TAL
Managing Director & Deputy Chief Economist

CIBC Capital Markets Inc.

Keynote:

Economic Update
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Mind Game

Benjamin Tal

March 2023

Questions 

1

1. Service inflation: how sticky?

2. Labour shortage: real or an illusion

3. Wages: are they really rising as fast as we think?

4. Have we reached terminal rate in Canada?

5. Can the Bank of Canada ignore the fed? For how long? 

6. A recession? 

7. First rate cut? To what level?

8. Is 2% inflation the right target?

9. Where are we in the housing correction?

10. Does the rental market have the capacity to absorb one 

million newcomers a year?   

0

1



2023-02-27

2

Global supply chain pressure index – almost back to normal 

Source: NY Fed, CIBC
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Source; Statistics Canada, CIBC
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US rent inflation - Official numbers up, private sector numbers down 

Source: BLS, Zillow, CIBC
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Relationship between job vacancies and employment changed in this cycle
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Elevated labour force sickness restricting domestic supply

6
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More jobs for educated workers

Source: Statistics Canada, CIBC
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Strong hiring by larger establishments

Source: Statistics Canada, CIBC
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Self-employment in Canada hasn’t recovered lost ground

Source: Statistics Canada, CIBC
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Source: StatCan, CIBC

The lower the wage the larger the increase in vacancies  
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Canada near the top of the pack in labour force growth

Source:  OECD, Statistics Canada, BLS, CIBC
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Participation has improved dramatically among new immigrants

Source:  Statistics Canada, CIBC
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Canada more sensitive to higher rates than the US

Source: Statistics Canada, CIBC
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Rising effectiveness of Canadian monetary policy
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Source: CIBC
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FIRESIDE CHAT:
BUILDING EXPECTATIONS - 
THE HCRA AND
ETHICAL STANDARDS FOR 
NEW HOME BUILDERS IN 
ONTARIO

Wendy Moir, Chief Executive O�cer and Registrar, HCRA
Harry Herskowitz, Senior Partner, DelZotto, Zorzi LLP

02

9:45 A.M. - 10:15 A.M.



SPEAKERS

Wendy Moir joined the Home Construction Regulatory Authority (HCRA) 
as CEO & Registrar in April 2021. Prior to joining the HCRA, Wendy served 
as the Vice-President and Registrar, Licensing and Consumer Services at 
BC Housing.

Wendy has over 20 years of experience in the licensing and regulation of 
professionals, legislative and policy development, construction, housing, 
and consumer protection. She has led important initiatives to increase the 
quality of residential construction and strengthen consumer protection. 
Wendy has degrees in both law and political science from the University 
of Calgary.

WENDY MOIR
Chief Executive O�cer and Registrar, HCRA

Fireside Chat:

Building Expectations - The HCRA and Ethical Standards for New Home Builders in 

Ontario

Harry Herskowitz is a graduate of Osgoode Hall Law School and was 
called to the Bar of Ontario in 1979. Harry is qualified as an 
arbitrator/mediator, having completed a course in arbitration/mediation at 
the University of Toronto's School of Continuing Studies in 1994. Harry's 
practice is devoted to real estate, mortgage lending and commercial 
transactions, with emphasis on land development and condominium law. 
Harry's practice also includes arbitrating disputes involving commercial 
real estate transactions and condominium issues, and providing legal 
opinions on various aspects of real property law. Harry has represented 
numerous subdivision and condominium developers throughout Ontario, 
from simple stand-alone residential projects to complex mixed-use, multi 
phased and leasehold condominium projects. Harry is qualified as an 
expert witness before the Ontario Superior Court of Justice, and 
frequently provides opinions on real estate conveyancing and 
condominium issues.

HARRY HERSKOWITZ
Senior Partner, DelZotto, Zorzi LLP
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METROLINX PANEL:
GO-METROLINX EXPANSION 
AND IMPACT ON THE GTA

Lindsay Dale-Harris, Partner, Bousfields Inc.
Marcy Burchfield,VP - Transit Planning, Metrolinx
Ryan Millar, VP - Planning & Development, Emblem 
Developments
Gregory Bender, Director, WSP Canada
Elizabeth Lun, Associate, Brattys 03

10:25 A.M. - 11:25 A.M.



PANEL MEMBERS

GREGORY
BENDER
Director
WSP Canada

LINDSAY
DALE-HARRIS
Partner
Bousfields Inc.

ELIZABETH
LUN
Associate
Brattys LLP

RYAN
MILLAR
Vice President
Planning &
Development
Emblem
Developments

Metrolinx Panel

moderated by Lindsay Dale-Harris.

MARCY
BURCHFIELD
Vice President
Transit Planning
Metrolinx



PANEL MEMBERS

Lindsay has over thirty years of experience in a broad range of planning 
research and special purpose studies including the preparation of O�cial 
Plans and Zoning By-laws for public agencies, and the preparation of 
comprehensive development applications for private clients. She also has 
extensive experience as an expert witness before the Ontario Land 
Tribunal. 

LINDSAY DALE-HARRIS
Partner, Bousfields Inc.

Marcy has worked at the forefront of regional planning for nearly two 
decades influencing transportation, land use, environmental, and 
economic development policy using a unique placed-based, data driven 
lens to understand metropolitan scale problems. She is a champion of 
regional collaboration and respected for her ability to bring cross-sectoral 
stakeholders together.  
 
Prior to joining Metrolinx, Marcy was the Vice President of the Economic 
Blueprint Institute (EBI), a strategic initiative of the Toronto Region Board 
of Trade with a mandate to strengthen and influence its regional policy 
agenda through data driven insights. 

Marcy also led the Neptis Foundation, a think tank whose research and 
programming has influenced significant provincial policy files. To broaden 
the impact of the Foundation’s research, Marcy led the conceptualization 
and development of the Neptis Geoweb, a unique web-based mapping 
and informatics tool used to inform engaged stakeholders and the public 
on complex policy matters. 

Marcy holds a graduate degree in Geography from the University of 
Toronto, is a published author, and volunteers her time at organizations 
that create positive impact and change. She sits on the Board of Directors 
for the Canadian Urban Institute. 

MARCY BURCHFIELD
Vice President - Transit Planning, Metrolinx
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Vice President, Transit Planning
Metrolinx

Marcy Burchfield

Metrolinx: Connecting Communities
A presentation for the 2023 LandPro Conference

March 1, 2023

2

Metrolinx Overview
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WHO IS METROLINX 

3

Metrolinx was created in 2006 by the Province of Ontario as the first Regional 
Transport Agency for the Greater Toronto and Hamilton Area (GTHA). 

In December 2018, the Metrolinx Act was amended to focus the agency on 
regional transit delivery and service excellence for the Greater Golden 
Horseshoe (GGH)

PLAN BUILD OPERATE CONNECT

4

Regional Context and Challenges

3

4
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THE REGION’S TRANSPORTATION CHALLENGES

5

150,000 new residents every year

1 in every 4 trips crosses a regional boundary

79% of trips made by car

3.46 million cars owned in the GTHA

REGIONAL TRENDS AND DEMOGRAPHIC CHANGES

6

$

$$$

Populatio
n

Employment Seniors Diversity Affordability
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THE REGION IS GROWING

PRE-PANDEMIC TRENDS: RAPID GROWTH IN DOWNTOWN AND THE 905

8

• Strong residential 

growth in 905 centres 

and outer edge of built 

up areas 

• Employment growth in 

Toronto has significantly 

outpaced recent 

projections

7

8
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99

Regional Transportation Plan

10

VISION FOR 2041
THE GTHA WILL HAVE A SUSTAINABLE TRANSPORTATION SYSTEM THAT IS 

ALIGNED WITH LAND USE, AND SUPPORTS HEALTHY AND COMPLETE 
COMMUNITIES.

THE SYSTEM WILL PROVIDE SAFE, CONVENIENT AND RELIABLE CONNECTIONS, AND 
SUPPORT A HIGH QUALITY OF LIFE, A PROSPEROUS AND COMPETITIVE ECONOMY, 

AND A PROTECTED ENVIRONMENT.

9

10
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STRATEGIC OBJECTIVES OF THE 2041 REGIONAL TRANSPORTATION PLAN

11

1
Complete Delivery 
of Current Regional 
Transit Projects 

2
Connect more of the 
Region with 
Frequent Rapid 
Transit

3
Optimize the 
Transportation 
System

4
Integrate Land Use 
and Transportation

5
Prepare for an 
Uncertain Future

38 Priority Actions to Support the 5 Strategies

FREQUENT RAPID TRANSIT NETWORK CONCEPT

12

11
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IN PROGRESS: DEVELOPING FRAMEWORK FOR RTP REFRESH

19

I. Conformity and Mandate Changes

• To bring RTP into conformity with MTO GGH Plan and to reflect the transit focussed mandate and 
expanded regional transportation area

II. Measure RTP progress

• To demonstrate progress and how we will leverage ongoing historic investments in transit

III. Reflect new and emerging planning needs in key focus areas

• To explain how we will continue to meet the mobility needs of the region by connecting communities

• To affirm our commitment to equity in planning and to reconciliation with Indigenous Nations 
and Peoples

• To reconfirm assumptions with respect to travel behaviour, land use development, and disruptors 
like emerging technologies and increased remote work post-COVID

IV. Set priorities for the next 5 years

• To coordinate and set priorities for the “Next Wave” of RTP implementation

RTP REFRESH

2020

TRANSIT ORIENTED COMMUNITIES 
PROGRAM

19

20
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TRANSIT ORIENTED COMMUNITIES (TOC)

• The Province of Ontario is delivering on its promise to provide faster, more reliable 
and seamless transit in the Greater Golden Horseshoe (GGH).

• Metrolinx is exploring opportunities with third-parties to deliver Transit Oriented 
Communities (TOC) at new and existing transit stations along the GO network. 

• The TOC approach provides real opportunities to build vibrant, complete 
communities at and around transit. This type of development is designed to: 

o Increase transit ridership and promote other modes of access to stations to 
optimize the use of lands in proximity to transit stations. 

o Bring more jobs and housing closer to transit. 

o Reduce traffic congestion, reduce emissions and build integrated, accessible 
communities that will benefit future and current residents. 

o The TOC approach allows Metrolinx to leverage third-party investment to explore 
new funding avenues, to deliver the cost-efficient transit solutions and get projects 
built while saving taxpayers’ dollars. 

o Metrolinx continually investigates opportunities for third party investment 
throughout the GO network. Reach out to us for more information. Rendering of the proposed Mimico GO Station TOC. Concept is not final and subject to change. 

(Vandyk Properties Image)

New stations:
Meghan Wong, Vice President, Development 
meghan.wong@metrolinx.com

Existing stations: 
Rick Schippling, Vice President, Development 
rick.schippling@metrolinx.com

General inquiries:
metrolinx.com/toc 
development@Metrolinx.com

21

22

mailto:development@Metrolinx.com


PANEL MEMBERS

Ryan has more than 22 years of experience and has led and successfully 
completed more than 32 high rise residential projects throughout the 
GTA. He is involved in every step of the process from inception through 
the planning and municipal approvals process, to completion and closing. 
 
Prior to joining EMBLEM Developments, Ryan was the Vice President of 
Planning and Development at two of Toronto’s largest development firms. 
During his tenure there, he demonstrated his knowledge by working with 
municipal sta� directly, taking a very hands-on approach, coordinating 
the entire consulting team and construction site sta�. 
 
Projects Ryan has been involved with include: Northcli�e, The Boot 1 & 2, 
The Merchandise Building Phase 4 & 5, Thornwood Phase 1 & 2, 
Windermere Town Homes, 3 Windermere Tower, NXT Towers Phase 1 and 
2, Quad Phase 1 & 2, 399 Adelaide St. W., MYC Condos, 2130 Bayview 
Ave., Exhibit, Emerald Park, E Condos Phase 1 & 2, 1000 Bay St., Bloor St. 
Neighbourhood, Casa 1, 2 & 3, Halo, 33 Yorkville, 383 Yonge Street YSL, 
250 King Street East, 587 Yonge Street, 126-134 Laird Drive, 41 Wilson 
Street, 86 Dundas Street East, 3009 Novar Road.  
 
Ryan attended the University of Toronto, and holds a Construction 
Technician and Technologist, and Construction Management Degree 
from George Brown College (CET). 

RYAN MILLAR
Vice President - Planning & Development
Emblem Developments

Greg is WSP’s Director of Urban and Community Planning for Ontario. He 
has 20 years of experience and has led the preparation and management 
of numerous municipal planning projects across Ontario, as well as work 
on some of the largest transit projects in the country.

GREGORY BENDER
Director, WSP Canada



2023-02-28

1

GO/Metrolinx 
Expansion –
GTA

The Provincial announcement for 1.5 million new homes by 2031.

To catch-up to pre-existing shortfalls and population growth.

Requires 150,000 homes per year.

THE NEW DIRECTION 

1

2
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Bill 23 – More Homes Built Faster Act

Achieves Royal Assent in November of 2022.

Intended to increase housing supply, facilitate faster approvals and with fewer fees passed on to 

purchasers of new homes to increase affordability.

Municipalities are required to update zoning to include for minimum densities and minimum 

heights within MTSAs and PMTSAs to reflect the targets within 1 year of MTSA/PMTSA approval 

and those are underway.

More on Bill 23 will be discussed this afternoon as there have been multiple changes and new 

tools provided to achieve the goal of more housing.

Density Along Major Transit 

We are undergoing the greatest expansion in transit in Canadian History pushing past “The Big 

Move of 2008” forecasting to 2031 and “The Regional Transportation Plan” forecasting to 2041. 

There is further work being done to update those goals to bring them in-line with the growing 

population and to forecast to 2051 to prepare for that growth.

Much of the work is to focus higher densities within MTSAs, PMSTAs (IZ), Transit Oriented 

Communities and beyond as directed by the Province.

3

4
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The Need to Work Together with 
Municipalities

Collaboration and cooperation is needed to achieve our common goal, we need to do away with 

what is often an adversarial mindset and many municipalities are on board.

Focus shift needed, away from attempts to circumvent the policies and focus on the tools that 

reduce the workload for everyone on a single project which will then be replaced with an 

increased number of projects and the other benefits that come with them:

➢The benefits outweigh the perceived negatives (larger tax base, increased productivity, more affordable homes, with more projects 

come more fees and levies).

➢Moving requirements from one process to another against the intent of policy does not help with timely delivery.

➢There is a need to look at parking standards in the GTHA to be more in line with Toronto’s recent policies in areas near MTSA’s and 

PMTSAs. Many are outdated, do not reflect the demographic and leave the building with large ongoing maintenance costs.

➢Inserting height caps on major transit lines, not in keeping with recent approvals creates less flexibility and slows down the process 

adding layers of process taxing both sides of the approvals process.

Development Alongside Metrolinx & 
Infrastructure Ontario

The system is in place for TOCs and work near the Ontario Line (Metrolinx/ IO) in the MTSAs and 

PMTSAs which has been developed in detail.

➢Early feedback given at ZBA/SPA stage.

➢Buffers (10m & 30m) require Corridor Development Permits per Corridor Permit Guidelines.    

➢A very similar process to that of the TTC and lots of experienced TTC staff have moved over to help.

➢The submission requirements for direct connections and adjacent developments are numerous    

(understandably) and very similar to that of the TTCs.

➢Transit Oriented Communities (TOC) leverage the benefits of connections and population to a 

development with the costs of connections borne by the development along with maintenance 

requirements, standard materials, infrastructure and negotiated case by case.

5

6
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Development Alongside Metrolinx & 
Infrastructure Ontario

Historically the TTC and the development community had their challenges dealing with direct 

connections and adjacent developments as they were dealing with aging infrastructure which in many 

instances was not designed for what was contemplated. 

We have the rare opportunity here to design for the new, as opposed to resolving issues with the 

existing.

They have great engineers and very capable staff who developed the processes and system over time.

The process eventually aligned with the needs of a development project and the development 

community and largely focused on approvals in stages for speed and that alignment should not be lost:

➢Zoning, Shoring Permits, Site Plan Approvals, Construction Agreements, Easement and Cost Sharing 

Agreements, Advertising, Occupancy and Registration clearances in that order.

Understanding the Process Early On

Engage with Metrolinx and Infrastructure Ontario early on and at Due Diligence. 

Understand the timing, the process and the opportunities to a great level of certainty to educate 

your proformas as well as your schedules.

Hire a design and legal team with vast experience with Metrolinx, IO and the TTC.

It will become your critical path to shoring permits, Site Plan Approval and in some instances 

occupancy and/ or registration if agreements and wording are not closely monitored and 

discussed.

The process historically has taken anywhere from 9 months to 2 years to complete based on 

complexity so start as early as possible and know what stream you are in.

7

8
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Suggestions to Avoid the Issues of the Past

Lots of work has been done to focus on the TOCs understandably, but with respect to the Ontario line and other lines 

in dense urban settings keep in mind that there are many opportunities for the stations not classified as TOCs that we 

should do our best to protect and explore.

Keep convenience connections in mind when designing the stations leveraging that opportunity and reducing the 

costs to the taxpayers should they prove to be feasible as we have seen them to be in the past.

➢Provisions for knock out panels.

➢Placement of utilities in strategic locations.

➢Placement of civil.

➢Fare collection layouts and potential connection points.

➢Demand excellent as-builts.

In Closing

We are about to go into a very exciting period of growth and with that there will be challenges.

With this growth we need to be mindful and appreciative of the efforts that go into making 

something like this happen on all levels of the spectrum as the work is complex and nuanced.

The focus of our efforts needs to be collective and with the common goal in mind of delivering the 

homes and infrastructure needed to accommodate the people both already here and those 

coming to help continue to make our Cities great.

9
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Thank you
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• City of Toronto

• Established urban area 

• Town of Whitchurch-Stouffville

• Low density, greenfield
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• Key corridor traversing midtown 
Toronto

• Underserved by higher-order transit

• Vacant/rural lands

• Located at the north-eastern edge 
of the Stouffville Community
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• Challenges include:

• Imposing the infrastructure into an 
already built-up area

• Infrastructure and construction 
coordination

• Multiple authorities having jurisdiction 
in the area 

• the City of Toronto (and internals)

• Metrolinx

• Toronto Transit Commission

• Toronto and Region Conservation 
Authority, 

• Utilities

• Numerous land owners and businesses

• Engaging with the development 
community after 60% design has been 
completed

3
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• Challenges that can impact timing include:

• Access

• Infrastructure

• Land assembly 

• Approvals

• Perception of what this may do to the 
community

5



PANEL MEMBER

Elizabeth has a broad practice in commercial real estate and land 
development, with a particular emphasis on condominium and freehold 
developments, acquisitions and dispositions, leasing and financing. 
Elizabeth acts for a variety of builders with vast residential and 
commercial portfolios and has been involved with the development of 
numerous prominent mixed-use condominiums both in the core of the 
City of Toronto and in the Greater Toronto Area.

ELIZABETH LUN
Associate
Brattys LLP
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Working with Metrolinx: 

Legal Considerations
Elizabeth Lun

Brattys LLP

March 1, 2023

Granting Interests & Required 

Agreements

 Agreement of Purchase and Sale

 Closing dates for conveyances may be staggered: consider

pre-approval conditions / post-approval conditions

 Easement agreements appended as schedules

1

2
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Negative Support Easement 

Agreement

 Purpose: providing support for the underground transit system

and to protect for and ensure its safe operation

 Alterations cannot cause an adverse impact to the transit

system – consent required

 Grants of subsequent easement rights

 Prior written approval of Metrolinx required

 Discuss with Metrolinx as to other easements to be granted

as part of development process

Underground Bolt, Anchors, 

Tieback, Drill & Probe

 Purpose: constructing, installing, placing, inserting, drilling,

operating, maintaining, inspecting, altering, repairing,

removing, replacing and/or reconstructing rock bolts, rock

anchors, soil anchors, tiebacks, spiles, canopy tubes, ground

improvement, geotechnical instrumentation as well as probing

and probe drilling required for or in connection with the

construction and/or the operation of the Ontario Line Project

and all works and/or uses ancillary to the said purpose

3

4
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Entrance Connection Agreement

 Responsibilities for constructing, owning and maintaining the

entrance connection

 Factor costs into budget for the condominium

 Connection fee payable

 More easement grants

 Pedestrian access easement and maintenance access

easement may be granted at the same time within the

same document

 No grant of subsequent easements – consent required

 Assumption by condominium corporation

Other Considerations

 Postponements and Partial Discharges: get your mortgagees on

board!

 Entrance connection agreement: condition precedent that

mortgagees enter into an assumption agreement directly

with Metrolinx

 Insurance and indemnity provisions

 Standardized registered documents

5
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Condominium Disclosure 

Documents

 Create warning clauses that tell purchasers what they can

expect living in the area will be like (site-specific exercise)

 Pre and post-turnover obligations

 Assumption obligations on the part of owners and the

future condominium corporation

 Include permitted encumbrances in your agreement of

purchase and sale

Metrolinx’s Expropriation Rights

 Statutory mechanism 

 Expropriation plans may be registered post-conveyance as title 

“clean up” matter

7

8
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LAW PANEL

Harry Herskowitz, Senior Partner, DelZotto, Zorzi LLP
Leo Longo, Partner, Aird & Berlis LLP
Colin Stevenson, Partner, Stevenson Whelton LLP
Tammy Evans, Partner, Aird & Berlis LLP
Michael Tamblyn, Partner, Torkin Manes’ Construction 
Law and Commercial Litigation Groups
Sarah Turney, Partner, Fasken
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PANEL MEMBERS

Harry Herskowitz is a graduate of Osgoode Hall Law School and was 
called to the Bar of Ontario in 1979. Harry is qualified as an 
arbitrator/mediator, having completed a course in arbitration/mediation at 
the University of Toronto's School of Continuing Studies in 1994. Harry's 
practice is devoted to real estate, mortgage lending and commercial 
transactions, with emphasis on land development and condominium law. 
Harry's practice also includes arbitrating disputes involving commercial 
real estate transactions and condominium issues, and providing legal 
opinions on various aspects of real property law. Harry has represented 
numerous subdivision and condominium developers throughout Ontario, 
from simple stand-alone residential projects to complex mixed-use, multi 
phased and leasehold condominium projects. Harry is qualified as an 
expert witness before the Ontario Superior Court of Justice, and 
frequently provides opinions on real estate conveyancing and 
condominium issues.

HARRY HERSKOWITZ
Senior Partner, DelZotto, Zorzi LLP

Leo's experience enables him to isolate issues quickly and arrive at a 
creative solution that advances his clients’ objectives. He remains 
committed to continuously learning and deepening his knowledge of the 
legal issues that matter to his clients. 

As a senior member of the firm's Municipal & Land Use Planning Group, 
Leo's practice is devoted to all areas of land use planning, development 
law and municipal law, representing both private and public sector clients.  

Leo appears before councils, tribunals and various levels of court.

LEO LONGO
Partner, Aird & Berlis LLP
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• EDITORIAL BY CHARLES LOOPSTRA •

Limitation Periods and Limitations on Municipal Duty of Care

Charles M.K. (Chuck) Loopstra

LIMITATION PERIODS

I was recently involved in a case where the 
municipality and a number of other defendants were 
sued as a result of the collapse of a pig bam, resulting 
in catastrophic losses.1 The farmer’s insurance 
adjuster put the municipality and others on notice of a
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potential claim. However, no claim was commenced 
until after the adjuster obtained an expert report on 
the cause of the loss.

The plaintiff submitted that the 2-year limitation 
period commenced when it received the expert report, 
rather than the date of loss. In the first instance, on 
a documentary record, the motions judge dismissed 
the defendants’ motion that the claim was statute- 
barred. However, on a subsequent motion2 with a 
more complete record and cross-examinations on 
the affidavits, the same motions judge dismissed the 
action. The judge ultimately concluded that although 
the date of loss was May 6, 2014, the plaintiff had, by 
May 12, 2014, all the necessary information to found 
a cause of action.

It is often assumed that the date of loss triggers the 
2-year limitation period. Although that may be a good 
starting point, especially when acting for a plaintiff 
and ensuring no limitation period is missed, it is 
the discovery of a claim that triggers the limitation 
period. Section 5(1) of the Limitations Act states that 
a claim is “discovered” on the earlier of:

(a) the day on which the person with the claim first
knew,
(i) that the injury, loss or damage had occurred,
(ii) that the injury, loss or damage was caused by 

or contributed to by an act or omission,
(iii) that the act or omission was that of the person 

against whom the claim is made, and
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(iv) that, having regard to the nature of the injury, 
loss or damage, a proceeding would be an 
appropriate means to seek to remedy it; and 

(b) the day on which a reasonable person with the 
abilities and in the circumstances of the person 
with the claim first ought to have known of the 
matters referred to in clause (a).

The test under subsection 5(l)(a) is a subjective 
test and very fact driven. It requires a determination 
of when the claimant had actual knowledge of the 
material facts constituting the cause of action. An 
expert is not always necessary to determine whether 
a claim is discovered. There are conflicting decisions 
on this issue. One thing is certain: the more obvious 
and less technical the cause of the claim, the less 
likely an expert report will toll the limitation period.

One interesting case recently decided was whether 
an email exchange was sufficient to constitute an 
acknowledgement of a debt pursuant to s. 13 of the 
Limitations Act, which requires it to be in writing 
and signed.3 In this case, although the technical 
requirements of the Act requiring a “signature” 
were not complied with in the traditional sense, the 
Divisional Court on appeal held that the text message 
with a unique phone number and International 
Mobile Equipment Identifier number were sufficient 
to constitute a digital signature. Welcome to the world 
of digital signatures, zoom meetings and virtual court 
hearings.

LIMITATIONS ON MUNICIPAL DUTY OF CARE

In this edition, we have included an article on whether 
a municipality owes a private law duty of care in the 
context of a land development application.4 This 
was not a normal negligent misrepresentation case. 
Rather, the developer was suing the City of Ottawa on 
the basis that the City owed a duty of care based on 
an implicit undertaking that the development could 
proceed as contemplated. The Court went back to the 
basic proximity analysis to determine that the City 
had not induced the plaintiff to rely on its undertaking 
that the project would be viable as proposed. The 
Court found that this result would create a potential
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limitless liability. In this case, the Court did not 
have to consider whether the reliance on the City’s 
undertaking was unreasonable, which would also be 
a bar to recovery.

1 Gordon Dunk Farms Ltd. V. HFH et al, 2020 ONSC 
4426.

2 By this time, the municipality had brought a separate 
motion for judgment on other grounds, resulting in a 
dismissal of the action against it.

3 1475182 Ontario Inc. v. Ghotbi, [2021] O.J. No. 2670, 
2021 ONSC 3477.

4 Charlesfort Developments Limited v. Ottawa, [2021] 
O.J. No. 3189, 2021 ONCA410.
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THE SIGNIFICANCE OF THE DECISION

The central question at issue in Charlesfort 
Developments Limited v Ottawa was whether a 
municipality exercising statutory rezoning powers owes 
a private law duty of care to the applicant, such that 
it can be sued if it negligently misrepresents facts on 
which the applicant relies and suffers an economic loss.

As many of us may remember from our law school 
days, the common law generally imposes liability

for negligence causing injury to a person’s bodily 
integrity, mental health or property. Recovery for such 
injuries to these rights is grounded in the duty of care 
recognized in Donoghue v. Stevenson' the infamous 
case involving a snail in a bottle of ginger beer.

The common law has been much slower, however, 
to accord protection to purely economic interests. 
While pure economic loss may be recoverable in 
certain circumstances, the Supreme Court of Canada 
recently reminded us that there is no general right, in 
tort, protecting against the negligent infliction of pure 
economic loss.2 Such losses are only recoverable 
where the defendant owes the plaintiff a duty of care. 
It is the duty that creates the right to recovery, and that 
justifies imposing liability on the defendant.

When a plaintiff alleges a novel duty of care that 
has not previously been recognized by the courts, 
the courts have historically applied the Anns test to 
determine whether such a duty exists. Pursuant to 
the historic Anns3 test, a prima facie duty of care is
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established where (i) the parties are in a relationship of 
proximity, and (ii) the injury is reasonably foreseeable. 
In other words, foreseeability of injury alone is 
insufficient to ground a duty of care; something more 
is required. Since the Supreme Court’s decision in 
Cooper v Hobart,4 the focus of the analysis has been 
on the requirement of proximity. Thus, it is the nature 
of the parties’ relationship that justifies requiring the 
defendant to take care, and imposing liability on them 
in the event they do not.

The Supreme Court of Canada has recently refined 
the test to be applied in order to determine whether a 
novel a duty of care for negligent misrepresentation 
exists in Deloitte & Touche v Livent Inc.5 and in 
16688782 Ontario Inc. v Maple Leaf Foods Inc.6 As 
set out further below, the Court emphasized that in 
such cases, two factors are paramount in establishing 
proximity. Where the defendant undertakes to 
provide information to the plaintiff for a specific 
purpose, and the plaintiff relies on that information 
for that purpose, the defendant will owe the plaintiff a 
prima facie the duty of care.

Neither case, however, considered how to apply the 
test to a public authority exercising statutory powers. 
Years before Livent and Maple Leaf were decided, 
the Supreme Court had emphasized that, in applying 
the Anns test to determine whether a public authority 
owes a plaintiff a novel duty of care, regard must be 
had only to the relevant statute and to the specific 
interactions between the parties.7 The Supreme Court 
nevertheless cautioned that it may be difficult to find 
that a statute creates sufficient proximity to give rise 
to a duty of care.8 There are two reasons for this: first, 
there is no tort of breach of statutory duty in Canada; 
second, public authorities are generally required to act 
in the public interest rather than in a manner designed 
to protect the private interests of individuals affected 
by a scheme of regulation.9

In Charlesfort, the Court of Appeal applied the 
Livent test to a public authority in the context of land 
development. Charlesfort was a property developer 
in Ottawa. It purchased a property it intended to 
redevelop for a condominium project, conditional on 
rezoning. The property was adjacent to a municipal

easement that contained a four-foot water main, 
whose condition was unknown, and through which 
millions of gallons of water flowed every hour.10 
Nonetheless, Charlesfort believed for several years 
that the property contained a trunk sewer. It only 
became aware of the water main and its impact on the 
condominium project several years later, at the site 
plan stage.

The nature and location of the water main meant 
that Charlesfort could not excavate and construct its 
underground parking garage right up to the lot line, 
as planned. As a result, Charlesfort was required to 
redesign the project, which resulted in significant 
delays in construction and increased costs.

Charlesfort sued the City for negligent 
misrepresentation. It alleged that the City ought 
to have warned it, at the rezoning stage, about the 
presence of the water main in the adjoining site, its 
size, age, condition and importance to the City’s 
water distribution system. The parties eventually 
agreed that Charlesfort was alleging a novel duty of 
care.11 As a result, the Court was required to apply 
the Livent test to determine whether the City, a public 
authority exercising statutory rezoning powers, owed 
it a duty of care.

The trial judge held that the City owed Charlesfort 
a duty of care. She found that the City had implicitly 
undertaken to take reasonable care to provide 
Charlesfort with accurate information about adjacent 
infrastructure that was materially relevant to the 
proposed redevelopment.

On appeal, the City argued that the exercise of 
public rezoning powers could not, in and of itself, 
trigger a private law duty of care. The reason for this 
is that the City does not exercise these powers for the 
purpose of assessing a project’s viability or providing 
a developer with an assurance that the project can 
proceed as planned. While the City recognized that 
it may have a duty to protect its critical infrastructure 
and health and safety, it argued that this duty is owed 
to the public and did not extend to Charlesfort’s claim 
for pure economic loss.

The Court of Appeal set aside the judgment and 
dismissed the action. It held that the City had not
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made any representations or undertakings whose 
purpose included assuring Charlesfort that its planned 
condominium project would be viable, such that 
Charlesfort was induced to rely and suffered economic 
detriment as a consequence.12 As recognized by the 
Court of Appeal, to conclude otherwise could render 
municipalities insurers of developers’ profits, and 
create a potentially limitless liability.13

FACTUAL CONTEXT

In late 2003, the City of Ottawa received an 
application to rezone a property in the west end 
of Ottawa.14 In 2004, Charlesfort entered into a 
conditional agreement of purchase and sale for the 
property and took over the application.15 Charlesfort 
sought to have the site rezoned to permit a 15-story 
condominium development.16

The zoning in place at the time was a general 
commercial designation and included setbacks of 
around six to seven metres at the front and rear. The 
rezoning application sought a change of use to a 
residential designation, changes to permitted height 
and density, and a reduction in the setbacks to allow 
construction above-grade to within one metre of the 
front of the property and right up to the northern lot 
line in the rear. The application proposed parking 
on site and included drawings of an underground 
parking garage that would extend from the northern 
to southern lot lines, with no setback.17

The adjacent property was subject to a municipal 
easement along the property line that contained a four 
foot-wide water main.18 The proximity of the water 
main to Charlesfort’s intended development, and in 
particular to the underground garage that Charlesfort 
proposed to extend right to the property line, would 
eventually result in additional costs and delay. The 
easement was registered on the title of the adjacent 
property and identified the presence of the water 
main, but not its size.19

In late 2004, the City planner assigned to the 
file erroneously advised Charlesfort’s planner that 
the easement contained a trunk sewer,20 although 
Charlesfort’s principal was not aware of the statement

at the time and thus, did not rely on it.21 The statement 
was repeated in the staff report to the City’s Planning 
Committee and to Council in February 2005, which 
resulted in the property being rezoned.22

At the Planning Committee meeting, the adjacent 
property owner verbally corrected the error in the staff 
report and advised that the easement in fact contained 
a water main.23 Charlesfort’s representatives and 
its planner were present at the meeting but made no 
further inquiries.24

Just prior to the Planning Committee meeting, an 
engineer in the City’s planning department asked the 
engineering group to confirm that the development 
would have sufficient servicing capacity, as required 
by the Planning Act.25 In responding that there was 
sufficient servicing capacity, the engineering group 
also noted the presence of the four-foot wide water 
main just north of the property line.26 Although the 
City’s planning department generally passed on any 
comments it received through the circulation process 
to the applicant, this particular email was never 
forwarded to Charlesfort.27

The Planning Committee and Council approved 
the application for rezoning.28 The City did not 
provide any indication during the rezoning process 
that any issues or concern existed with respect to the 
compatibility of the water main with the proposed 
development.29

After obtaining rezoning approval, the next 
step in the development approvals process was for 
Charlesfort to obtain site plan approval. At the site 
plan approval stage. Council must approve either 
plans or drawings or both.30 When Charlesfort applied 
for site plan approval, the City asked Charlesfort, in 
mid-October 2007, to show the four-foot water main 
on its site plan.31

The construction of Charlesfort’s project, the 
Continental, did eventually proceed but with delay 
and additional costs attributable to the water main.32

THE LIVENT TEST

Because Charlesfort was alleging a novel duty of 
care, the Court was required to apply the Livent test.
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As the Supreme Court explained in Livent, in order 
to determine whether a novel duty of care exists, 
courts must examine all relevant factors arising 
from the relationship between the plaintiff and 
the defendant. Such factors include expectations, 
representations, reliance, and the property or 
other interests involved, as well as any statutory 
obligations.33

The Supreme Court clarified in Livent, however, 
that in cases of pure economic loss arising 
from negligent misrepresentation, two factors 
are determinative in the proximity analysis: 
the defendant’s undertaking and the plaintiff’s 
reliance.34 As a result of Livent, a plaintiff claiming 
for pure economic loss arising from negligent 
misrepresentation must establish that the defendant 
undertook to provide him or her with a representation. 
In such circumstances, the plaintiff has a right to rely 
on the defendant’s undertaking to do so. When the 
defendant undertakes to provide information to the 
plaintiff, it assumes the task of doing so reasonably. 
If it fails to exercise reasonable care, after having 
undertaken to do so, it is just and fair to hold the 
defendant liable for the plaintiff’s loss. Except that 
“[a]ny reliance on the part of the plaintiff which falls 
outside of the scope of the defendant's undertaking 
of responsibility — that is, of the purpose for which 
the representation was made ... — necessarily falls 
outside the scope of the proximate relationship and, 
therefore, of the defendant’s duty of care.”35

The purpose for which the representation was 
made thus determines whether the plaintiff’s reliance 
is reasonable. It also limits the type of injury which 
could be reasonably foreseen to result from the 
defendant’s negligence.36 The effect of Livent is 
to require a more robust proximity analysis and to 
narrow the potential range of prima facie duties of 
care for pure economic loss arising from negligent 
misrepresentation.37 It does so by narrowing the 
factors on which the proximity analysis is focused to: 
(i) the defendant’s undertaking, and (ii) the plaintiff’s 
corresponding reliance (provided the reliance is for 
the same purpose as that for which the representation 
was made).

TRIAL JUDGMENT

The Trial Judge held that the City undertook to 
provide Charlesfort with information about the basic 
compatibility of the water main to the proposed 
rezoning.38 As such, Charlesfort was entitled to rely on 
the City’s silence as a representation that the rezoning 
application did not give rise to incompatibility 
concerns.39 Finally, she held that Charlesfort was 
entitled to rely on this representation for the purpose 
of assuring itself that the project could proceed as 
planned and was viable.40

In applying the Livent test, the Trial Judge 
approached the proximity analysis with the question 
of whether the parties had a sufficiently close and 
direct relationship to ground a prima facie duty of 
care.41 She went on to consider the expectations, 
representations, reliance, interests, and statutory 
obligations of the parties in the course of the rezoning 
application process.42 She cited a number of factors 
that led her to conclude that the parties had a close 
and direct relationship.43 These factors included the 
following:

• The City charged a fee to process the rezoning 
application.

• The statutory scheme placed the onus on the 
municipality to obtain information on the 
proposed rezoning.

• The City had a practice of giving notice to 
interested parties (both internal groups and 
external agencies) of rezoning applications that 
permitted it to identify infrastructure that could 
have an impact on construction.

• The City had to consider whether the developer 
had plans to provide adequate parking and 
whether these plans were broadly feasible.

• The Provincial Policy Statement (“PPS”) issued 
under the Planning Act provided that the City 
should avoid development that would create 
risks to public health and safety or to critical 
infrastructure. In this respect, the trial judge 
found that any breach of the water main would 
be a serious risk to health and safety and critical 
infrastructure.
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• The City knew that Charlesfort’s plan included a 
two-storey underground parking garage extending 
right up to the lot line where the easement was 
located.

• Both parties had an interest in knowing whether 
the development could proceed as planned in the 
course of the rezoning process.

• Both parties expected that any information that the 
City obtained would be shared with Charlesfort, 
consistent with the City’s ordinary practice.

• Developers generally rely on information received 
from City planners.

On this basis, she concluded that the parties had 
a sufficiently close and direct relationship from 
which to infer a duty of care.44 She found that the 
City implicitly undertook to tell Charlesfort about the 
existence, location, and size of municipal structure 
such as the water main and to advise whether it 
played a critical role in the municipal water supply 
and whether the City had any knowledge of its 
condition.45

As a result, the Trial Judge awarded Charlesfort 
damages for increased development costs and lost 
revenue (due to a reduced footprint) of $3,221,384, 
plus interest. The parties had agreed prior to trial 
that damages associated with increased development 
costs and lost revenue were to be fixed at $3,000,000 
and $221,3 84, respectively, in the event the City were 
found liable.46

APPEAL DECISION

The Court of Appeal disagreed with the Trial Judge, 
finding that the City did not owe Charlesfort a duty of 
care. According to the Court, the Trial Judge’s central 
error was her analysis of the City’s undertaking.47 
More specifically, she failed to consider whether the 
City manifested an intention to induce, or deliberately 
solicited, Charlesfort’s reliance,48 as well as the 
purpose and scope of any such undertaking.49 While 
stopping short of saying an undertaking could never 
be implied, the Court emphasized that it is much more 
difficult to properly consider the existence, let alone 
the purpose and scope, of an implicit undertaking.

This is partly because in considering the scope of 
the undertaking, it is necessary to determine who the 
intended beneficiaries are.50

In the view of the Court of Appeal, the City’s 
statutory obligations, the PPS, the City’s access to 
information during the rezoning process, and the 
City’s typical practices do not indicate that the City 
intended to induce Charlesfort to rely on the City’s 
representations about municipal infrastructure 
during the rezoning process.51 The only undertaking 
potentially given was to process the rezoning 
application and to take into account appropriate 
considerations in so doing.52 The scope and purpose 
of that undertaking was limited to fulfilling the City’s 
statutory duty, in the public interest.53

The Court of Appeal cited four reasons in support 
of this conclusion:

• First, zoning is about regulating land use in the 
public interest and is the expression of public 
policy in land use areas.54

• Second, the statutory scheme and other policy 
instruments reflect the public interest focus of 
zoning decisions. By way of example, the PPS 
called for protecting the long-term health and 
safety of Ontario’s population.55

• Third, there were still a number of steps that the 
developer had to complete before construction, 
including the site plan approval process, during 
which the City could impose conditions to an 
approval. There was nothing to support the inference 
that the City intended to undertake that the ultimate 
project would be built or would be as profitable for 
Charlesfort as it had initially anticipated.56

• Fourth, there was nothing that made the 
relationship between the appellant and the 
respondent unique. While the parties interacted 
during the rezoning process, these interactions did 
not go beyond those regularly required to process 
a rezoning application.57

CONCLUSION

The Court of Appeal’s decision suggests that public 
authorities exercising statutory authorities in the public
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interest will only be found to owe private law duties 
of care to those with whom they interact, where they 
manifest an intention to induce, or deliberately solicit, a 
party’s reliance for a specific purpose. For this reason, 
it may be difficult for plaintiffs to establish that a public 
authority has impliedly made such an undertaking, in 
order to ground a prima facie duty of care.

[Anne Tardif is a litigation partner in Cowling 
WLG’s Ottawa office. Fluently bilingual, she 
represents individuals, professionals, private 
companies, and public entities in both English and 
French. Anne s general litigation practice cuts across 
multiple areas, including commercial litigation, 
public law, professional liability, tax, procurement, 
and constitutional law. Anne also represents health 
professionals in medical defence litigation and 
professional disciplinary proceedings.]
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WALKING IN A WINTER WONDERLAND OF RISK: THE IMPACT 
OF NELSON (CITY) V. MAR CHI ON MUNICIPAL LIABILITY AND 

POLICY VERSUS OPERATIONAL DECISIONS

by Ajay Gajaria and John George Pappas

Introduction
It should come as no surprise that snow removal is a peren
nial topic in Canadian tort law. For municipalities - who 
often bear legal obligations to clear snow from public high
ways and sidewalks - snow removal practices are often a 
function of the relative density of the municipality and its 
finite operational resources. As a way to manage and deploy 
finite resources in an effective manner, municipalities often 
develop snow clearing policies, which serve as an operating 
manual to respond to snowfall events.
This topic features squarely in the Supreme Court of Can
ada’s recent decision in in Nelson (City) v. Marchi,1 a case 
dealing with what constitutes a “core policy decision” im
mune from liability in tort. The Supreme Court’s decision 
provides guidance on the types of governmental “policy” de
cisions which are immune from liability, and where govern
ments may experience greater exposure. For Canadian mu
nicipalities, the Supreme Court’s decision is not exactly like 
walking in a winter wonderland.

PART I - CASE COMMENT

1. Background

Generally speaking, municipalities throughout Canada bear 
some obligation to clear snow from public highways, includ
ing roadways, sidewalks and cross walks.2 It is common for 
municipalities to set out the manner in which it will respond 
to snowfall events through a by-law or policy. These policies 
may set out guidance such as the order in which public high
ways are to be cleared, the manner in which snow is to be 
cleared and roadways to be sanded or salted, and other dis
cretionary snow removal practices.
The City of Nelson (the “City”) developed its own snow 
clearing policy, titled “Streets and Sidewalks Snow Clearing 
and Removal” (the “Policy”).3 Effective July 1, 2000, the 
Policy set out the City’s approach to snow removal and sand
ing of municipal streets. As is common, the highest priorities 
for snow removal in the Policy are emergency routes and the 
downtown core.4

1(2021), 19 M.P.L.R. (6th) 1, 2021 CarswellBC 3316 (S.C.C.) [“Nelson”].
2The source of this obligation is often a statutory duty in addition to or varying common law obligations, for example, subsection 44(2) of 
Ontario’s Municipal Act, 2001, S.O. 2001, c. 25, provides that a municipality is liable for a failure to keep a highway or bridge in a state of 
repair that is reasonable in the circumstances, including the character and location of the highway or bridge.
3Nelson, at para. 8.
4 Ibid.
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The Policy provided the following guidance for clearing 
snow in the City’s downtown:

“DOWNTOWN
Snow plowing in the downtown area will be undertaken 
during the early morning hours; and 
Removal of snow from the downtown areas may be car
ried out in conjunction with any of the above priorities 
and as warranted by build up levels.”

In addition to the formal direction of the Policy, the City also 
had “unwritten” policies and practices on its snow clearing 
activities. These directions included the following:

• snow removal (including removal of snow banks) only 
happens after snow is cleared (i.e. plowed) from streets;
• Baker Street in the City’s downtown core is the focus 
of snow removal, starting with a particular block, near
est the main transit station;
• to ensure safety when the downtown core gets busy, 
the City turns its attention to removing snow from vari
ous public and civic buildings, returning to Baker Street 
whenever possible; and
• no snow removal activities are undertaken overnight, 
given potential noise complaints by residents and the 
cost of paying workers overtime.

2. Facts

The City experienced a significant snowfall event between 
January 4 and 6, 2015. 36 centimetres of snow had accumu
lated on the ground by January 6. The City started clearing 
snow on the morning of January 5 in accordance with the 
Policy. Many of the City workers deployed to clear snow 
worked overtime in response to the snowfall event.
By the evening of January 6, snowbanks were removed from 
two of eight city blocks along Baker Street. The downtown 
core was only completely cleared of snow on January 9.
In accordance with the direction of the Policy and the City’s 
practices, snow was cleared along Baker Street as well as the 
angled parking stalls along that street. As a result, large 
snowbanks were created between the parking stalls and the 
sidewalks. These snowbanks would not be removed immedi
ately, nor would City workers clear an accessway between 
the parking stalls and the sideway.
On the evening of January 6, the plaintiff, Ms. Marchi, 
parked in one of the angled stalls on Baker Street in front of 
a downtown business. To get where she was going, Ms. 
Marchi decided against walking to the street corner on ac

count of heavy traffic. As there was no accessway cleared in 
the snowbank, she decided to cross overtop of it. While at
tempting to cross the snowbank, Ms. Marchi fell through the 
snow, landing at such an angle that she seriously injured her 
leg.
Ms. Marchi was taken to the local hospital in an ambulance, 
and subsequently transferred to another hospital in nearby 
Kelowna. Her husband returned to the scene of the accident, 
noticing the hole in the snowbank about the size of Ms. 
Marchi’s leg. It was discovered that when Ms. Marchi’s leg 
fell through the snowbank, her foot was caught on the curb 
directly below, twisting her leg and causing injury.
Ms. Marchi later sued the City on account of its alleged neg
ligence in its snow removal practices. The parties would 
agree to the amount of Ms. Marchi’s damages, but disputed 
whether or not the City was liable in the situation. The City 
took the position that it did not owe Ms. Marchi a duty of 
care given that its decisions to plow and remove snow from 
Baker Street were policy decisions, for which there was no 
liability.

3. Lower Court Decisions

(i) The Trial Decision

There was one main issue before the trial judge: whether the 
City could be liable to Ms. Marchi for its snow removal deci
sion. The trial judge held in favour of the City, relying on 
previous jurisprudence establishing the distinction between a 
public authority’s policy decisions and its operational 
decisions.5
The trial judge held that the City was following its policy 
decision. It carried out the direction of is established policies 
in removing snow, including decisions on the sequence in 
which it would clear snow, dictated by the scarce resources 
available to it.6 These decisions, according to the trial judge, 
had the quality of policy decisions, not operational decision. 
As such, the City owned Ms. Marchi no duty of care.7 
In the alternative, the trial judge found that the City did not 
breach the standard of care because it followed its policy 
which was rational and showed an appreciation of the risks 
involved.8 The trial judge also noted that Ms. Marchi was the 
“author of her own misfortune” by deciding to cross the 
snowbank, and that the City therefore did not cause her 
injuries.9

^Marchi v. Nelson (City) (2020), 98 M.P.L.R. (5th) 31, at para. 3 (B.C. S.C.) [“Nelson TD”]\ citing Just v. British Columbia (1989), 1989 
CarswellBC 719 (S.C.C.) and Brown v. British Columbia (Minister of Transportation & Highways) (1994), 1994 CarswellBC 1236
(S.C.C.).
^Nelson TD, para. 14.
1Ibid.
8Ibid, at para. 36.
9Ibid, at para. 45.
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(ii) The Court of Appeal

Ms. Marchi appealed the trial judgement to the British Co
lumbia Court of Appeal on the basis that the trial judge did 
not conduct the proper duty of care analysis. The Court of 
Appeal agreed, and ordered a new trial.
The Court of Appeal held that the trial judge did not properly 
distinguish between policy and operational decisions, and 
therefore erred by finding that the City did not owe the plain
tiff a duty of care.10 The Court of Appeal also held that the 
trial judge failed to apply the appropriate tests for standard of 
care and causation.11 The Court of Appeal ordered a new 
trial.
The City sought leave to appeal the Court of Appeal’s deci
sion to the Supreme Court of Canada. Leave to appeal was 
granted August 20, 2020,12 13 and the appeal was heard on 
March 21, 2021.

4. Supreme Court of Canada’s Decision

In unanimous reasons issued October 21, 2021, the Supreme 
Court dismissed the City’s appeal, upholding the Court of 
Appeal’s decision and ordering a new trial. While the Su
preme Court dealt with three issues on appeal, it recognized 
that the duty of care issue was paramount.

A. Duty of Care of Public Authorities

The Supreme Court first provided an overview of the com
mon law duty of care analysis. Generally speaking, the first 
step in determining whether a defendant owes a plaintiff a 
duty of care is to determine whether the duty can be put into 
an existing category of duties. If the duty in the case before 
the court does not fit into an existing duty, the court will 
have to undertake a two-stage analysis, as described in the 
Supreme Court’s earlier decision in Cooper v. Hobart.u

(i) Background on Duty of Care

The Cooper v. Hobart analysis is twofold. First, the court 
will assess whether there is sufficient proximity between the 
parties to ground a duty of care. Second, if the relationship is 
proximate, the court will consider whether there are residual 
policy concerns that would militate against that duty.14 How
ever, if the duty of care is not a novel category, this analysis 
will generally not be necessary.15
With this framework of case law in mind, one of the issues 
for the Supreme Court to clarify was how “residual policy 
concerns” should be addressed in situations where the duty

of care is not novel. The Supreme Court’s earlier decision in 
Just v. British Columbia was relevant in this regard. In that 
case, the Supreme Court held that the Province of British Co
lumbia owed a duty of care to highway users such that the 
Province was required to adequately maintain public 
highways.
The appeal in Just was considered as a novel duty of care 
claim. On the first stage of the duty of care analysis, the 
Court found that highway users had a relationship of suffi
cient proximity to the Province, given the general invitation 
to the public to use provincial highways. As a second step, 
the Court then considered two other matters in determining 
whether to impose liability on the province:

• first, any applicable legislation imposing obligations
or limiting liability, and
• second, whether the government action constituted a
true “policy” decision and therefore exempt from
liability.

In sum, the Court determined that public authorities owed 
highway users a duty to keep roads reasonably safe, but rec
ognized that the public authority could not be liable for its 
true policy decision.
Turning back to the Supreme Court’s reasons in Nelson, the 
Court noted that in order to establish the Just category exists, 
a plaintiff must demonstrate the following analogous situa
tion: a public authority has undertaken to maintain a public 
highway or sidewalk to which the public is invited, and a 
member of the public alleges they suffered a personal injury 
as a result of the public authority’s failure to maintain the 
highway or sidewalk in a reasonably safe condition. Where 
these factors are present, the claim will fall into the Just cate
gory, and there is no need to establish proximity.16

(ii) Application of the Just Test

The Supreme Court went on to address how the category of 
claims set out in Just operated, and whether it was applicable 
to Ms. Marchi’s circumstances. The Supreme Court looked 
at the following factors: Ms. Marchi had suffered physical 
injury on a municipal street; the City invited members to use 
municipal streets and sidewalks to access businesses by un
dertaking snow clearing, and Ms. Marchi’s injuries resulted 
when she attempted to use those streets and sidewalks.
On the application to the facts before it, the Supreme Court 
held that Ms. Marchi’s circumstances fell into the Just cate

™Marchi v Nelson (City) (2020), 98 M.P.L.R. (5th) 31, at para. 13 (B.C. C.A.).
nIbid, paras. 24-25.
12Ci(y of Nelson v. Taryn Joy Marchi (2020), 2020 CarswellBC 2033 (S.C.C.), granting leave to appeal to the S.C.C., No. CA45997.
13(2001), 2001 CSC 79, 2001 SCC 79, 2001 CarswellBC 2502 (S.C.C.).
^Nelson, at paras. 17-18.
15Ibid, at para. 19.
16Ibid, at para. 29.
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gory of claims.17 However, this determination did not mean 
that the City was automatically liable, as it remained open 
for the City to prove its snow clearing practice was a core 
policy decision immune from liability.

B. Defining Core Policy Decisions

Having found that Ms. Marchi circumstances were analo
gous to Just, the Supreme Court went on to consider whether 
the City’s snow clearing practices constituted a “core policy 
decision.” The Supreme Court first reviewed the competing 
issue at play in the jurisprudence on government liability: on 
the one hand, Crown immunity from liability became untena
ble as the activities and services offered by the state grew, 
while on the other hand, the Crown was not a normal “per
son” and required some scope of immunity to freely govern. 
Over many years, the jurisprudence has attempted to recon
cile these competing interests through “core policy immu
nity”: protecting the legislative and executive branch’s core 
institutional roles and competencies necessary for the separa
tion of powers.18

(i) Four-Factor Test for “True Policy Decisions”

As described in Just, the “true policy decisions” of a govern
ment authority must be distinguished from “operational im
plementation,” the key focus of this distinction being the na
ture of the decision at issue. In reviewing the jurisprudence, 
the Supreme Court identified four factors in assessing the na
ture of the decision, and offered guidance on how to under
stand each factor:

1. The level and responsibilities within government of 
the decision maker;
2. The process by which the decision was made;
3. The nature and extent of budgetary considerations; 
and
4. The extent to which the decision was based on objec
tive criteria.19

As to the first consideration, the higher the level of decision
maker within the executive hierarchy, or the closer the deci
sion-maker is to a “democratically-accountable” official, the 
more likely it is that the decision will be immune from liabil
ity. Conversely, decisions made by employees who are far 
removed from the democratic process are much more likely 
to be subject to private liability.20

With respect to the decision-making process, a core policy 
decision will generally involve input from various levels of 
authority, and potentially a public forum for comment or de
bate. Similarly, a decision which is prospective and broader 
in application is likely to be a policy decision.21 On the con
verse, the reaction of an employee or group of employees to 
a particular set of events which reflects their discretion and 
without sustained periods of deliberation are not decisions 
which would be immune from liability.
Third, budgetary constraints and considerations will only 
serve as an indicia of a policy decision where they engage 
the core competencies of the legislative and executive branch 
of government. For example, decision concerning budgetary 
allotments for departments or agencies will more likely be 
classified policy decision, whereas the day-to-day spending 
decisions of individual employees will likely not.22 
Lastly, the more a decision is based on objective, technical 
criteria the more it will be seen as an operational decision. A 
decision based on a subjective weighing of interests is more 
likely to be a policy decision.23

(ii) Further Clarifications to What does Not 
Indicate a Core Policy Decision

The Supreme Court offered two pointed clarifications to this 
analysis, which suggest that how or whether the government 
authority views its decision as a “policy” is less relevant. 
First, it was noted that many decisions made by public ser
vants involve financial constraints. The Court noted that for 
this reason, the mere presence of budgetary, financial, or re
source implications does not determine whether a decision is 
a core policy decision. Where a government decision in
volves budgetary considerations is only one consideration 
among many, but not the sole determiner of immunity.24 
Secondly, and importantly, the fact that the word “policy” is 
used in a document, or that some plan or procedure is re
ferred to as a policy, is not determinative. While a “core” or 
“true” policy might reasonably be put down in writing, so 
too may guidelines for its implementation. The focus of this 
consideration must be on the nature of the decision itself, not 
the particular government nomenclature.25 
The Supreme Court summarized core policies decisions as 
being,

“. . . decisions as to a course or principle of action that
are based on public policy considerations, such as eco-

^Nelson, at para. 30.
^Ibid, at para. 49.
^Ibid, at para. 56.
^Ibid, at para. 62.
21 Ibid, at para. 63.
22Ibid, at para. 64.
22lIbid, at para. 65.
24Ibid, at para. 58.
25Ibid, at para. 59.
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nomic, social and political factors, provided they are 
neither irrational nor taken in bad faith.” They are a 
“narrow subset of discretionary decisions” - meaning, 
the presence of choice is not a marker of core policy. 
Core policy decisions are immune from negligence lia
bility because the legislative and executive branches 
have core institutional roles and competencies that must 
be protected from interference by the judiciary’s private 
law oversight, [citations omitted]26

C. Application to the Facts

Applying these principles to the facts of this case, the Su
preme Court held that the City’s snow clearing conduct was 
not a core policy decision.27 The Supreme Court provided 
that the trial judge erred by assessing the entire snow re
moval policy. Instead, the appropriate “decision” for review 
was the decision to plow the parking stalls along Baker 
Street in such a fashion that it left a snowbank blocking ac
cess to the sidewalk.28 This decision relates to how the plow
ing was actually conducted, rather than weighing various in
terests and competing factors in deciding what will be 
plowed.29
Further, the Court found that the trial judge focused too 
closely on the use of the word “policy” by the City. It is the 
substance of the decision, not the label, that should deter
mine whether it will attract liability.30 Similarly, the fact that 
there was a budgetary element to the decision did not mean it 
was a core policy decision.31
Of note, the City had argued, based on American jurispru
dence, that if a decision could have been made based on pol
icy factors, it should be immune from liability, even if it was 
not actually made based on those factors. However, the 
Court rejected this submission.32

D. Additional Issues: Standard of Care and Causation

The Supreme Court made additional observations on the re
maining issues of the standard of care and causation. As to 
standard of care, the Court commented that the trial judge’s 
reasoning was flawed, conflating a review of the reasonable
ness of the City’s actions with the “surrounding circum
stances,” including budgetary pressures and the availability 
of personnel. The Court commented that these were not

proper considerations. The standard of care analysis consid
ered whether the defendant exercised the level of care ex
pected of an “ordinary, reasonable and prudent person in the 
same circumstances,”33 and should not be used as another 
opportunity to immunize governments from liability.
In addition, the Court also noted that on the issue of causa
tion, whether Ms. Marchi herself took due precaution was 
only relevant to contributory negligence, not whether the 
City’s actions had factually caused Ms. Marchi’s injuries.34 
In conclusion, the Supreme Court dismissed the City’s ap
peal, finding that its snow clearing practices were not a core 
policy decision immune from liability. The Court ordered a 
new trial on the issues of standard of care and causation.

PART II - REFLECTIONS

On reflection, the Supreme Court’s decision in Nelson is less 
of a sea change in municipal liability than welcomed clarifi
cation on the scope of immunity for core policy decisions. 
For municipalities in other provinces, the direct outcome 
may be slightly less relevant given legislative duties and 
standards of care. However, there are important general 
takeaways for municipal liability for operational decision.

1. Municipal Snow Removal in Ontario

For municipalities in Ontario, the impact of Nelson on analo
gous snow clearing operations is arguably negligible. In con
trast to municipalities in British Columbia, Ontario’s Munici
pal Act, 2001 sets out a municipality’s maintenance 
obligations in relation to public highways. Section 44 of the 
Municipal Act, 2001 imposes a statutory duty on municipali
ties to maintain highways in a reasonable state of repair, fail
ing which it may be liable in negligence. A regulation made 
under that section sets out the minimum standard of repair 
for highways, which includes specific standards on snow 
clearing and ice mitigation measures.35 Given that the Prov
ince of British Columbia does not have codified standards, 
Ms. Marchi was required to establish that her claim fell 
within the existing category of a duty of care.
The authors also observe that if Ms. Marchi’s situation oc
curred in a municipality in Ontario, the Municipal Act, 2001 
provides immunity for accidents on municipal sidewalks 
caused by snow or ice, except in cases of “gross negli

26Nelson, at para. 67.
21 Ibid, at para. 80.
2%Ibid, at para. 76.
29lbid, at para. 76.
30lb id, at para. 77.
31 Ibid, at para. 78.
32Ibid, at para. 79.
33Ibid, at para. 91, citing Ryan v. Victoria (City) (1999), 50 M.P.L.R. (2d) 1 (S.C.C.).
34Nelson, at para. 94.
350. Reg. 239/02 - Minimum Maintenance Standards for Municipal Highways.
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gence.”36 Arguably, Ms. March! would have had to over
come this additional hurdle.
In addition, municipal snow clearing operations are not nec
essarily limited to highways or sidewalks. A growing service 
municipalities provide is the removal of “windrows,” or the 
ridge of snow that forms in at the bottom of private drive
ways following snow clearing on adjacent highways. Re
moval of windrows is not required by Ontario’s Minimum 
Maintenance Standards, but municipalities have begun offer
ing this service on a discretionary basis.37 
The decision not to offer this discretionary service to re
sidents might fairly be characterized as a “core policy deci
sion,” if that decision was made by a municipal council ex
pressing a subjective preference not to allocate budgetary 
resources to that particular function following public consul
tation. The Court’s reasoning in Nelson is clear that merely 
stating that it is a “policy” in a written document prepared by 
staff is not sufficient to establish this as a policy decision. 
However, for the municipalities that do provide windrow re
moval services, the authors suggest the Court’s reasoning in 
Nelson should be taken into account.
Take the following scenario. A municipal council decides to 
provide windrow removal services to select residents. The 
manner in which the service is provided is set out in a docu
ment titled “Windrow Removal Policy,” authored by the mu
nicipality’s public works department. The policy sets out, 
among other things, which snowfall events trigger the ser
vice, how soon the service is provided after a snowfall event, 
and which residents are eligible for the service. Individual 
municipal employees are directed to clear windrows based 
on a set of criteria involving the type of road, the particular 
needs of residents with disabilities or in need of accommoda
tion, among other things.
A strict application of the “core policy decision” test in Nel
son suggests that in offering windrow removal services, the 
municipality may owe a duty of care to those residents to 
whom the service is offered. Clearly, this does not mean that 
municipalities undertaking such services will automatically 
engage liability; sufficient precautions can always be taken. 
However, the application of the “policy versus operational” 
distinction may not jive with expectations.

2. Municipal Facilities and Recreational Amenities

Another area where the “core policy decision” analysis in 
Nelson may have greater impact is the management and use 
of municipal parks, facility and recreational spaces.
In recent years, tragic accidents and growing incidents of lia
bility have resulted in municipalities prohibiting certain ac
tivities in municipal parks, including sledding and toboggan

ing. Formally denouncing or banning high risk activities has 
been viewed as a way to mitigate potential liability. While 
these activities may be officially prohibited under a parks use 
by-law, municipal staff might take additional steps to miti
gate liability, such as erecting safety fencing, installing cush
ions around hazards such as poles and trees, or even remov
ing those hazards. However, in taking such proactive 
measures, the test explained in Nelson might suggest that the 
municipality might be making a series of “operational deci
sions” as opposed to a policy decision not to allow toboggan
ing, for which it might expect immunity from liability.
Similarly, municipalities which own parks featuring 
waterbodies often experience issues with ice skating during 
the winter months. Formally, the municipality may have a 
“policy” that ice skating is not permitted, while at the same 
time directing municipal staff to monitor ice thickness and 
publicly report unsafe conditions through a system of flags, 
or even mark spots where skaters have fallen through the ice. 
Again, the test in Nelson suggest that these actions, however 
prudent or reasonable, may be considered operational in na
ture, attracting the very liability the municipality would ex
pect to fend off with such safety precautions.
In sum, on a strict view of the Nelson analysis, a municipal
ity may unwittingly incur the very liability it expects to 
avoid through taking precautionary measures in addition to 
formally denouncing certain activities. If a municipal council 
passes a by-law prohibiting ice skating on ponds, this may be 
a “core policy decision” for which it will not owe a duty of 
care. However, the moment municipal staff take additional 
measures to mitigate potential risk, such as installing security 
fencing around that pond, Nelson suggests these may be op
erational decisions that will attract a duty of care. A question 
remains as to whether the state of the law sets the wrong in
centives for municipalities.

3. Setting the Wrong Incentives, or the Wrong 
Service Levels?

A critique of the Supreme Court’s reasoning in Nelson and 
predecessor decisions is that the “policy versus operational 
decision” dichotomy may create a perverse incentive to not 
take any precaution at all. Absent unlimited resources, a mu
nicipality is often left with two options: (i) to have a clear 
process and policy decision through council to take no steps 
at all in certain service areas on the basis of budgetary re
strictions to maintain the core-policy immunity, or (ii) take 
some steps to mitigate potential risk, but push the actions 
into operational decisions, thus potentially attracting liabil
ity. This structure and the day-to-day implementation at mu
nicipalities could result in overall less safety precautions be

^Municipal Act, 2001, s. 44(9).
37We note that from another legal perspective, under human rights legislation, municipalities do not have a legal duty to provide windrow 
clearing services to residents with disabilities; see e.g. Williams v. Town of Iroquois Falls (2012), 2012 CarswellOnt 19928 (Ont. Human 
Rights Trib.).
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cause semi-effective or partially effective measures could 
result in potential liability.
Another overall issue is a potential “chilling effect” on social 
and recreational activities that many enjoy and come to ex
pect from their municipalities. Of note, this includes ice skat
ing on ponds and tobogganing. Based strictly on the “policy 
versus operational decision” dichotomy, municipalities may 
be encouraged to enact outright prohibitions on popular win
ter activities to avoid the risk of liability. It would be diffi
cult to structure a “core policy decision” with certainty that 
allows such activities on municipal lands without a potential 
for liability and increased insurance costs.
Moreover, the analysis set out in Nelson and predecessor 
cases are based on “factors,” not any certain condition or cri
teria. Trial judges retain some residual discretion in applying 
this test. This offers municipalities little certainty as to ex
actly how far it may go to offer certain services, while main
taining some level of immunity for policy decisions. Given 
the possibility of indeterminate liability, the only certainty 
municipalities may have is not providing a service 
altogether.
A potential solution to this chilling effect would be further 
legislative intervention to provide more specific statutory im
munities for municipalities. In Ontario, the Municipal Act, 
2001 already contains some provision which limit or fore
close on liability for certain municipal services and activi
ties.38 39 These limitations might be expanded to include more 
certainty as to which “policy decision” were exempted from 
liability.
For example, the recently enacted Crown Liability and Pro
ceedings Act, 201929 in Ontario provides and example of 
what such a limitation would look like. Subsection 11(4) of 
the statute provides that no cause of action arises against the 
Provincial Crown in negligence for making a decision re
specting a “policy matter,” that term being defined 
inclusively.40

D. Conclusion

The Supreme Court’s decision in Nelson may not have as di
rect an impact on municipalities in Ontario as some of the 
Court’s other municipal law jurisprudence. In addition to a 
different set of common law duties, British Columbia and 
Ontario differ in the level of statutory specificity in munici
pal road maintenance obligations. The authors suggest that as

it relates to municipal snow clearing and road maintenance, 
Nelson is not as significant as some may think. Ontario mu
nicipalities continue to bear obligations under the Municipal 
Act, 2001 and the regulatory prescribed Minimum Mainte
nance Standards. Municipalities cannot avoid liability for 
non-adherence to such standards on the basis of their own 
policies.

It is suggested that where Nelson might have a greater im
pact is the distinction between municipal policy and opera
tional decisions. Following the dictates of a nominal “policy” 
may not be a sufficient shield to liability. In other municipal 
service areas such as parks and recreational amenities, this 
distinction may be more important. However, the state of the 
law may not offer municipalities the degree of certainly or 
comfort in deciding whether to offer or permit certain high- 
risk activities. Municipal administrators banking on the pos
sibility of immunity for “policy decision” should re-consider 
whether this is an effective strategy to mitigate liability.
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39S.O. 2019, c. 7, Sched. 17.
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(formerly known as Allianz Education Funds Inc.,  

formerly known as Canadian American Financial Corp. 

(Canada) Limited) Respondents 

Indexed as:  Bhasin v. Hrynew 

2014 SCC 71 

File No.:  35380. 

2014:  February 12; 2014:  November 13. 

Present:  McLachlin C.J. and LeBel, Abella, Rothstein, Cromwell, Karakatsanis and 

Wagner JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR ALBERTA 

 Contracts — Breach — Performance — Non-renewal provision — Duty 

of good faith — Duty of honest performance — Agreement governing relationship 

between company and retail dealer providing for automatic contract renewal at end 

of three-year term unless parties giving six months’ written notice to contrary — 

Company deciding not to renew dealership agreement — Retail dealer lost value of 

business and majority of sales agents solicited by competitor agency — Retail dealer 

suing company and competitor agency — Whether common law requiring new 

general duty of honesty in contractual performance — Whether company breaching 

that duty. 
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 Damages — Quantum — Contracts — Breach — Performance — Non-

renewal provision — Duty of good faith — Duty of honest performance — Agreement 

governing relationship between company and retail dealer providing for automatic 

contract renewal at end of three-year term unless parties giving six months’ written 

notice to contrary — Company deciding not to renew dealership agreement — Retail 

dealer lost value of business and majority of sales agents solicited by competitor 

agency — Retail dealer suing company and competitor agency — What is 

appropriate measure of damages. 

 C markets education savings plans to investors through retail dealers, 

known as enrollment directors, such as B.  An enrollment director’s agreement that 

took effect in 1998 governed the relationship between C and B.  The term of the 

contract was three years.  The applicable provision provided that the contract would 

automatically renew at the end of the three-year term unless one of the parties gave 

six months’ written notice to the contrary. 

 H was another enrollment director and was a competitor of B.  H wanted 

to capture B’s lucrative niche market and previously approached B to propose a 

merger of their agencies on numerous occasions. He also actively encouraged C to 

force the merger.  B had refused to participate in such a merger.  C appointed H as the 

provincial trading officer (“PTO”) to review its enrollment directors for compliance 

with securities laws after the Alberta Securities Commission raised concerns about 

compliance issues among C’s enrollment directors.  The role required H to conduct 
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audits of C’s enrollment directors.  B objected to having H, a competitor, review his 

confidential business records.   

 During C’s discussions with the Commission about compliance, it was 

clear that C was considering a restructuring of its agencies in Alberta that involved B. 

In June 2000, C outlined its plans to the Commission and they included B working for 

H’s agency.  None of this was known by B.  C repeatedly misled B by telling him that 

H, as PTO, was under an obligation to treat the information confidentially.  It also 

responded equivocally when B asked in August 2000 whether the merger was a “done 

deal”.  When B continued to refuse to allow H to audit his records, C threatened to 

terminate the 1998 Agreement and in May 2001 gave notice of non-renewal under the 

Agreement.  At the expiry of the contract term, B lost the value in his business in his 

assembled workforce. The majority of his sales agents were successfully solicited by 

H’s agency.   

 B sued C and H.  The trial judge found C was in breach of the implied 

term of good faith, H had intentionally induced breach of contract, and both C and H 

were liable for civil conspiracy.  The Court of Appeal allowed the appeal and 

dismissed B’s lawsuit.  

 Held:  The appeal with respect to C should be allowed and the appeal 

with respect to H dismissed.  The trial judge’s assessment of damages should be 

varied to $87,000 plus interest. 
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 Canadian common law in relation to good faith performance of contracts 

is piecemeal, unsettled and unclear.  Two incremental steps are in order to make the 

common law more coherent and more just. The first step is to acknowledge that good 

faith contractual performance is a general organizing principle of the common law of 

contract which underpins and informs the various rules in which the common law, in 

various situations and types of relationships, recognizes obligations of good faith 

contractual performance.  The second step is to recognize, as a further manifestation 

of this organizing principle of good faith, that there is a common law duty which 

applies to all contracts to act honestly in the performance of contractual obligations.  

Taking these two steps will put in place a duty that is just, that accords with the 

reasonable expectations of commercial parties and that is sufficiently precise that it 

will enhance rather than detract from commercial certainty.  

 There is an organizing principle of good faith that parties generally must 

perform their contractual duties honestly and reasonably and not capriciously or 

arbitrarily.  An organizing principle states in general terms a requirement of justice 

from which more specific legal doctrines may be derived. An organizing principle 

therefore is not a free-standing rule, but rather a standard that underpins and is 

manifested in more specific legal doctrines and may be given different weight in 

different situations.  It is a standard that helps to understand and develop the law in a 

coherent and principled way.  
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 The organizing principle of good faith exemplifies the notion that, in 

carrying out his or her own performance of the contract, a contracting party should 

have appropriate regard to the legitimate contractual interests of the contracting 

partner.  While “appropriate regard” for the other party’s interests will vary 

depending on the context of the contractual relationship, it does not require acting to 

serve those interests in all cases.  It merely requires that a party not seek to undermine 

those interests in bad faith.  This general principle has strong conceptual differences 

from the much higher obligations of a fiduciary.  Unlike fiduciary duties, good faith 

performance does not engage duties of loyalty to the other contracting party or a duty 

to put the interests of the other contracting party first.  

 This organizing principle of good faith manifests itself through the 

existing doctrines about the types of situations and relationships in which the law 

requires, in certain respects, honest, candid, forthright or reasonable contractual 

performance. Generally, claims of good faith will not succeed if they do not fall 

within these existing doctrines. However, this list is not closed.  The application of 

the organizing principle of good faith to particular situations should be developed 

where the existing law is found to be wanting and where the development may occur 

incrementally in a way that is consistent with the structure of the common law of 

contract and gives due weight to the importance of private ordering and certainty in 

commercial affairs.  
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 The approach of recognizing an overarching organizing principle but 

accepting the existing law as the primary guide to future development is appropriate 

in the development of the doctrine of good faith. Good faith may be invoked in 

widely varying contexts and this calls for a highly context-specific understanding of 

what honesty and reasonableness in performance require so as to give appropriate 

consideration to the legitimate interests of both contracting parties. 

 The principle of good faith must be applied in a manner that is consistent 

with the fundamental commitments of the common law of contract which generally 

places great weight on the freedom of contracting parties to pursue their individual 

self-interest.  In commerce, a party may sometimes cause loss to another — even 

intentionally — in the legitimate pursuit of economic self-interest. Doing so is not 

necessarily contrary to good faith and in some cases has actually been encouraged by 

the courts on the basis of economic efficiency.  The development of the principle of 

good faith must be clear not to veer into a form of ad hoc judicial moralism or “palm 

tree” justice.  In particular, the organizing principle of good faith should not be used 

as a pretext for scrutinizing the motives of contracting parties.   

 The objection to C’s conduct in this case does not fit within any of the 

existing situations or relationships in which duties of good faith have been found to 

exist.  It is appropriate to recognize a new common law duty that applies to all 

contracts as a manifestation of the general organizing principle of good faith:  a duty 
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of honest performance, which requires the parties to be honest with each other in 

relation to the performance of their contractual obligations.  

 Under this new general duty of honesty in contractual performance, 

parties must not lie or otherwise knowingly mislead each other about matters directly 

linked to the performance of the contract.  This does not impose a duty of loyalty or 

of disclosure or require a party to forego advantages flowing from the contract; it is a 

simple requirement not to lie or mislead the other party about one’s contractual 

performance.  Recognizing a duty of honest performance flowing directly from the 

common law organizing principle of good faith is a modest, incremental step.  

 This new duty of honest performance is a general doctrine of contract law 

that imposes as a contractual duty a minimum standard of honesty in contractual 

performance.  It operates irrespective of the intentions of the parties, and is to this 

extent analogous to equitable doctrines which impose limits on the freedom of 

contract, such as the doctrine of unconscionability.  However, the precise content of 

honest performance will vary with context and the parties should be free in some 

contexts to relax the requirements of the doctrine so long as they respect its minimum 

core requirements. 

 The duty of honest performance should not be confused with a duty of 

disclosure or of fiduciary loyalty.  A party to a contract has no general duty to 

subordinate his or her interest to that of the other party.  However, contracting parties 

must be able to rely on a minimum standard of honesty from their contracting partner 
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in relation to performing the contract as a reassurance that if the contract does not 

work out, they will have a fair opportunity to protect their interests.  

 In this case, the trial judge did not make a reversible error by adjudicating 

the issue of good faith.  C breached the 1998 Agreement when it failed to act honestly 

with B in exercising the non-renewal clause.  The trial judge concluded that C acted 

dishonestly with B throughout the period leading up to its exercise of the non-renewal 

clause, both with respect to its own intentions and with respect to H’s role as PTO.  

The trial judge’s detailed findings amply support this overall conclusion. 

 C is liable for damages calculated on the basis of what B’s economic 

position would have been had C fulfilled its duty.  While the trial judge did not assess 

damages on that basis given the different findings in relation to liability, the trial 

judge made findings that permit this Court to do so.  These findings permit damages 

to be assessed on the basis that if C had performed the contract honestly, B would 

have been able to retain the value of his business rather than see it, in effect, 

expropriated and turned over to H.  It is clear from the findings of the trial judge and 

from the record that the value of the business around the time of non-renewal was 

$87,000. B is entitled to damages in the amount of $87,000.  The Court of Appeal 

was correct in finding that there could be no liability for inducing breach of contract 

or unlawful means conspiracy.  As such, it follows that the claims against H were 

rightly dismissed. 
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W.W.R. 728, [2011] A.J. No. 1223 (QL), 2011 CarswellAlta 1905.  Appeal allowed 

in part. 

 Neil Finkelstein, Brandon Kain, John McCamus and Stephen Moreau, for 

the appellant. 

 Eli S. Lederman, Jon Laxer and Constanza Pauchulo, for the 

respondents. 

 The judgment of the Court was delivered by 
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 CROMWELL J. —  

I. Introduction 

[1] The key issues on this appeal come down to two straightforward 

questions: Does Canadian common law impose a duty on parties to perform their 

contractual obligations honestly? And, if so, did either of the respondents breach that 

duty?  I would answer both questions in the affirmative. Finding that there is a duty to 

perform contracts honestly will make the law more certain, more just and more in 

tune with reasonable commercial expectations. It will also bring a measure of justice 

to the appellant, Mr. Bhasin, who was misled and lost the value of his business as a 

result. 

II. Facts and Judicial History 

Overview and Issues 

[2] The appellant, Mr. Bhasin, through his business Bhasin & Associates, 

was an enrollment director for Canadian American Financial Corp. (“Can-Am”) 

beginning in 1989. The relationship between Mr. Bhasin and Can-Am soured in 1999 

and ultimately Can-Am decided not to renew the dealership agreement with him. The 

litigation leading to this appeal ensued. 
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[3] Can-Am markets education savings plans (“ESPs”) to investors through 

retail dealers, known as enrollment directors, such as Mr. Bhasin.  It pays the 

enrollment directors compensation and bonuses for selling ESPs. The enrollment 

directors are in effect small business owners and the success of their businesses 

depends on them building a sales force. It took Mr. Bhasin approximately 10 years to 

build his sales force, but his business thrived and Can-Am gave him numerous awards 

and prizes recognizing him as one of their top enrollment directors in Canada: 2011 

ABQB 637, 526 A.R. 1, at paras. 51, 238 and 474.  

[4] An enrollment director’s agreement that took effect in 1998 governed the 

relationship between Can-Am and Mr. Bhasin.  (That Agreement replaced a previous 

agreement of an indefinite term that had governed their relationship since the outset 

in 1989.) The Agreement was a commercial dealership agreement, not a franchise 

agreement. There was no franchise fee and it was not covered by the statutory duty of 

fair dealing such as that provided for in s. 7 of the Franchises Act, R.S.A. 2000, c. F-

23.   

[5] That said, there were some features of the 1998 Agreement that are 

similar to provisions typically found in franchise agreements. Mr. Bhasin was obliged 

to sell Can-Am investment products exclusively and owed it a fiduciary duty. Can-

Am owned the client lists, was responsible for branding and implemented central 

policies that applied to all enrollment directors: see cls. 4.1, 5.2, 5.3 and 4.7. Mr. 
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Bhasin could not sell, transfer, or merge his operation without Can-Am’s consent, 

which was not to be withheld unreasonably: see cls. 4.5 and 11.4.   

[6] The term of the contract was three years. Clauses 8.3 and 8.4 allowed 

termination on short notice for misconduct or other cause. Clause 3.3 — the provision 

at the centre of this case ― provided that the contract would automatically renew at 

the end of the three-year term unless one of the parties gave six months’ written 

notice to the contrary. 

[7] Mr. Hrynew, one of the respondents and another enrollment director, was 

a competitor of Mr. Bhasin and there was considerable animosity between them: trial 

reasons, at para. 461. The trial judge found, in effect, that Mr. Hrynew pressured Can-

Am not to renew its Agreement with Mr. Bhasin and that Can-Am dealt dishonestly 

with Mr. Bhasin and ultimately gave in to that pressure. 

[8] When Mr. Hrynew moved his agency to Can-Am from one of its 

competitors many years before the events in question, Can-Am promised him that he 

would be given consideration for mergers that would take place and he in fact merged 

with other agencies in Calgary after joining Can-Am: trial reasons, at para. 238. He 

was in a strong position with Can-Am because he had the largest agency in Alberta 

and a good working relationship with the Alberta Securities Commission, which 

regulated Can-Am’s business: para. 284. 
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[9] Mr. Hrynew wanted to capture Mr. Bhasin’s lucrative niche market 

around which he had built his business: trial reasons, at para. 303. Mr. Hrynew 

personally approached Mr. Bhasin to propose a merger of their agencies on numerous 

occasions: para. 238. He also actively encouraged Can-Am to force the merger and 

made “veiled threats” that he would leave if no merger took place: para. 282; see also 

paras. 251 and 287. The trial judge found that the proposed “merger” was in effect a 

hostile takeover of Mr. Bhasin’s agency by Mr. Hrynew: para. 240. Mr. Bhasin 

steadfastly refused to participate in such a merger: para. 247. 

[10] The Alberta Securities Commission raised concerns about compliance 

issues among Can-Am’s enrollment directors. In late 1999, the Commission required 

Can-Am to appoint a single provincial trading officer (“PTO”) to review its 

enrollment directors for compliance with securities laws: trial reasons, at paras. 149, 

152 and 160. Can-Am appointed Mr. Hrynew to that position in September of that 

year. The role required him to conduct audits of Can-Am’s enrollment directors. Mr. 

Bhasin and Mr. Hon, another enrollment director, objected to having Mr. Hrynew, a 

competitor, review their confidential business records: paras. 189-96.  

[11] Can-Am became worried that the Commission might revoke its licence 

and, in 1999 and 2000, it had many discussions with the Commission about 

compliance. During those discussions, it was clear that Can-Am was considering a 

restructuring of its agencies in Alberta that involved Mr. Bhasin. In June 2000, Can-

Am outlined its plans to the Commission and they included Mr. Bhasin working for 
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Mr. Hrynew’s agency.  The trial judge found that this plan had been formulated 

before June 2000: para. 256.  None of this was known by Mr. Bhasin: paras. 243-46.   

[12] In fact, Can-Am repeatedly misled Mr. Bhasin by telling him that Mr. 

Hrynew, as PTO, was under an obligation to treat the information confidentially and 

that the Commission had rejected a proposal to have an outside PTO, neither of which 

was true: trial reasons, at para. 195.  It also responded equivocally when Mr. Bhasin 

asked in August 2000 whether the merger was a “done deal”: para. 247. When Mr. 

Bhasin continued to refuse to allow Mr. Hrynew to audit his records, Can-Am 

threatened to terminate the 1998 Agreement and in May 2001 gave notice of non-

renewal under the Agreement: paras. 207-11.  

[13] At the expiry of the contract term, Mr. Bhasin lost the value in his 

business in his assembled workforce. The majority of his sales agents were 

successfully solicited by Mr. Hrynew’s agency. Mr. Bhasin was obliged to take less 

remunerative work with one of Can-Am’s competitors. 

[14] Mr. Bhasin sued Can-Am and Mr. Hrynew.  Moen J. in the Alberta Court 

of Queen’s Bench found that it was an implied term of the contract that decisions 

about whether to renew the contract would be made in good faith.  The court held that 

the corporate respondent was in breach of the implied term of good faith, that Mr. 

Hrynew had intentionally induced breach of contract, and that the respondents were 

liable for civil conspiracy.   

20
14

 S
C

C
 7

1 
(C

an
LI

I)



 

 

[15] The trial judge found that Can-Am acted dishonestly with Mr. Bhasin 

throughout the events leading up to the non-renewal: it misled him about its 

intentions with respect to the merger and about the fact that it had already proposed 

the new structure to the Commission; it did not communicate to him that the decision 

was already made and final, even though he asked; and it did not communicate with 

him that it was working closely with Mr. Hrynew to bring about a new corporate 

structure with Hrynew’s being the main agency in Alberta. The trial judge also found 

that, had Can-Am acted honestly, Mr. Bhasin could have “governed himself 

accordingly so as to retain the value in his agency”: para. 258. 

[16] The Alberta Court of Appeal allowed the respondents’ appeal and 

dismissed Mr. Bhasin’s lawsuit. The court found his pleadings to be insufficient and 

held that the lower court erred by implying a term of good faith in the context of an 

unambiguous contract containing an entire agreement clause: 2013 ABCA 98, 84 

Alta. L.R. (5th) 68. 

[17] The appeal raises four issues: 

(a) Did Mr. Bhasin properly plead breach of the duty of good faith? 

(b) Did Can-Am owe Mr. Bhasin a duty of good faith? If so, did it breach that 

duty? 
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(c) Are the respondents liable for the torts of inducing breach of contract or 

civil conspiracy? 

(d) If there was a breach, what is the appropriate measure of damages?  

III. Analysis 

A. Did Mr. Bhasin Properly Plead Breach of the Duty of Good Faith? 

[18] The Court of Appeal held that Mr. Bhasin had not properly pleaded the 

good faith issue and that the trial judge had therefore erred in considering it. Mr. 

Bhasin contests this conclusion, while the respondents support it. I agree with Mr. 

Bhasin. 

[19] The allegations in the statement of claim clearly put the questions of 

improper purpose and dishonesty in issue. These facts are sufficient to put Can-Am’s 

good faith in issue. The question of whether this conduct amounted to a breach of the 

duty of good faith is a legal conclusion that did not need to be pleaded separately. The 

defendants did not move to strike the pleadings or seek particulars of the allegation of 

wrongful termination in the statement of claim. Good faith was a live issue that was 

fully canvassed in a lengthy trial: A.F., at paras. 92-94. Written submissions by both 

parties at trial referred to the good faith issue and, even in his opening at trial, Mr. 

Bhasin’s counsel raised the issue of good faith.  
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[20] The trial judge held that any deficiency in the pleadings did not cause 

prejudice to the respondents: paras. 23 and 48.  This is an assessment she was 

uniquely positioned to make and her conclusion ought to be treated with deference on 

appeal. The good faith issue was fully argued in and addressed by the Court of 

Appeal and has been fully argued on the merits in this Court. 

[21] In my view, the trial judge did not make a reversible error by adjudicating 

the issue of good faith and we should address the merits of that issue.  

B. Did Can-Am Owe Mr. Bhasin a Duty of Good Faith? 

(1) Decisions and Positions of the Parties 

(a) Decisions 

[22] The trial judge accepted Mr. Bhasin’s position that there was a duty of 

good faith in this case and that it had been breached. In brief, her reasoning was as 

follows.  

[23] First, the trial judge decided that the 1998 Agreement was a type of 

agreement which as a matter of law requires good faith performance. She recognized 

that the 1998 Agreement did not fall within any of the existing categories of contract, 

such as employment, insurance and franchise agreements, which have been held to 

require good faith performance. She concluded, however, that the Agreement was 
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analogous to a franchise or employment contract, and so by analogy to these cases, 

she implied a term of good faith performance as a matter of law. The contract was not 

balanced from its inception and the relationship placed the enrollment director in a 

position of inherent and predictable vulnerability: paras. 67-86.  

[24] Second, and in the alternative, the trial judge held that a term of good 

faith performance should be implied based on the intentions of the parties in order to 

give business efficacy to the agreement.  She concluded that “[w]hen one considers 

the whole of the relationship . . . it is clear that the parties had to operate in good faith 

and there was a requirement of fairness between them. In other words, good faith was 

necessary to give business efficacy to the whole 1998 Agreement”: para. 101.  

[25] The 1998 Agreement contained an “entire agreement clause” stating that 

there were no “agreements, express, implied or statutory, other than expressly set out” 

in it: cl. 11.2.  The trial judge held, however, that this clause did not preclude the 

implication of a duty of good faith. The parties, she reasoned, cannot rely on 

exclusion clauses to avoid contractual obligations where there is an imbalance of 

power, and courts refuse to let parties shelter under entire agreement clauses where it 

would be unjust or inequitable to do so: paras. 116-18. 

[26] Turning to the issue of breach, the trial judge found that Can-Am had 

breached the agreement, first by requiring Mr. Bhasin to submit to an audit by Mr. 

Hrynew and to provide the latter with access to his business records, and second by 

exercising the non-renewal clause in a dishonest and misleading manner and for an 
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improper purpose. The non-renewal clause was not intended to permit Can-Am to 

force a merger of the Bhasin and Hrynew agencies, but that was the purpose for 

which Can-Am exercised this power: para. 261. The trial judge also found both 

respondents liable for unlawful means conspiracy and found Mr. Hrynew liable for 

inducing Can-Am’s breach of its contract with Mr. Bhasin. 

[27] The Court of Appeal reversed and held that there had been no breach of 

contract. The duty of good faith in employment contracts could not be extended by 

analogy to other types of contract. In any event, the duty of good faith in the 

employment context is limited to the manner of termination and does not include 

reasons for non-renewal: C.A. reasons, at paras. 27 and 31.  Nor was this a 

circumstance in which a term could be implied because it was so obvious it was not 

thought necessary to mention or was necessary to make the contract work: para. 32. 

Even if there were an implied duty of good faith in this case, the impugned conduct 

concerned the non-renewal of a contract, which occurs on expiry, unlike a termination 

clause: para. 31.  

[28] Moreover, the Court of Appeal held that a term cannot be implied where 

it goes against an express term of the contract. Here, the parties did not intend a 

perpetual contract, since they included a term allowing either party to unilaterally 

trigger its expiration prior to the end of each three-year term. The trial judge’s 

approach was inconsistent with the non-renewal provision of the contract.  The 

motive for triggering expiration was not restricted under the Agreement. The 
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implication of a term of good faith also violated the entire agreement clause. The 

court held that the evidence of assurances given by Can-Am as to how the non-

renewal power would be exercised fell afoul of the parol evidence rule and should not 

have been considered. Since the Court of Appeal held there was no breach of 

contract, the basis for the claims in unlawful means conspiracy and inducing breach 

of contract also disappeared. 

(b) Positions of the Parties 

[29] Mr. Bhasin advances two related positions on appeal. His broad 

submission is that the Court should recognize a general duty of good faith in contract. 

The duty arises where the agreement gives the defendant the power to unilaterally 

defeat a legitimate contractual objective of the plaintiff and it does not clearly allow 

the defendant to exercise its power without regard for that objective: A.F., at para. 51. 

This duty of good faith prevents conduct which, while consonant with the letter of a 

contract, exhibits dishonesty, ill will, improper motive or similar departures from 

reasonable business expectations. Mr. Bhasin contends that common law in Canada is 

increasingly isolated as other jurisdictions embrace a greater role for good faith in 

contract law: A.F., at paras. 27-32. The recognition of a general duty of good faith 

would constitute an incremental advance in the law, given the numerous specific 

situations that already give rise to a duty of good faith. Mr. Bhasin relies on the 

findings of the trial judge that the respondents improperly and dishonestly used their 

non-renewal right to compel Mr. Bhasin to merge with his competitor. Mr. Bhasin 
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contends that the respondents had no legitimate business reason for not renewing the 

contract. He also says that the entire agreement clause should be construed narrowly, 

and that express language is needed for such a clause to derogate from a duty of good 

faith: A.F., at para. 83. 

[30] Mr. Bhasin’s second position, emphasized in oral argument, is that the 

Court should at least recognize a duty of honest performance of contractual 

obligations: transcript, at pp. 8, 10 and 24. Mr. Bhasin relies on the trial judge’s 

findings that Can-Am acted dishonestly towards Mr. Bhasin throughout the period 

leading up to the non-renewal.  It repeatedly lied to him about the nature of the 

organizational changes required by the Alberta Securities Commission, the nature of 

the audits that were to be carried out by Mr. Hrynew, and was dishonest about its 

intention to force him out: trial reasons, at paras. 195, 221, 246-47 and 267.  

[31] Unsurprisingly, the respondents see things very differently. While they 

accept that good faith plays a role in Canadian contract law, they submit that this role 

is much more modest than Mr. Bhasin suggests. They say that such a duty arises only 

in certain classes of contract, such as employment contracts, and in contracts 

involving discretionary powers: R.F., at para. 52. In the employment context, the duty 

applies only to the manner in which a contract is terminated. The contract in this case 

was negotiated between commercial parties to whom the policy considerations 

underlying employment law doctrine do not apply. Mr. Bhasin is alleging a right to a 

perpetual, or at least indefinite, contract with the respondents. The contract in this 
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case could not be said to be discretionary, because it provided simply that on six 

months’ notice, either party could terminate the Agreement.  The respondents submit 

that there is no ambiguity in the wording of the non-renewal clause of the contract 

and so there is no basis for implying other terms or for relying on extrinsic evidence 

of the parties’ intentions. The entire agreement clause specifically precluded the 

implication of any terms other than the express terms of the contract. 

(2) Analysis 

(a) Overview 

[32] The notion of good faith has deep roots in contract law and permeates 

many of its rules. Nonetheless, Anglo-Canadian common law has resisted 

acknowledging any generalized and independent doctrine of good faith performance 

of contracts. The result is an “unsettled and incoherent body of law” that has 

developed “piecemeal” and which is “difficult to analyze”: Ontario Law Reform 

Commission (“OLRCˮ), Report on Amendment of the Law of Contract (1987), at p. 

169. This approach is out of step with the civil law of Quebec and most jurisdictions 

in the United States and produces results that are not consistent with the reasonable 

expectations of commercial parties.  

[33] In my view, it is time to take two incremental steps in order to make the 

common law less unsettled and piecemeal, more coherent and more just. The first 

step is to acknowledge that good faith contractual performance is a general organizing 
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principle of the common law of contract which underpins and informs the various 

rules in which the common law, in various situations and types of relationships, 

recognizes obligations of good faith contractual performance. The second is to 

recognize, as a further manifestation of this organizing principle of good faith, that 

there is a common law duty which applies to all contracts to act honestly in the 

performance of contractual obligations.   

[34] In my view, taking these two steps is perfectly consistent with the Court’s 

responsibility to make incremental changes in the common law when appropriate. 

Doing so will put in place a duty that is just, that accords with the reasonable 

expectations of commercial parties and that is sufficiently precise that it will enhance 

rather than detract from commercial certainty.  

(b) Good Faith as a General Organizing Principle 

(i) Background 

[35] The doctrine of good faith traces its history to Roman law and found 

acceptance in early English contract law. For example, Lord Northington wrote in 

Aleyn v. Belchier (1758), 1 Eden 132,  28 E.R. 634, at p. 637, cited in Mills v. Mills 

(1938), 60 C.L.R. 150 (H.C.A.), at p. 185, that “[n]o point is better established than 

that, a person having a power, must execute it bona fide for the end designed, 

otherwise it is corrupt and void.” Similarly, Lord Kenyon wrote in Mellish v. Motteux 

(1792), Peake 156, 170 E.R. 113, “in contracts of all kinds, it is of the highest 
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importance that courts of law should compel the observance of honesty and good 

faith”: p. 113-14.  In Carter v. Boehm (1766), 3 Burr. 1905, 97 E.R. 1162, at p. 1910, 

Lord Mansfield stated that good faith is a principle applicable to all contracts; see also 

Herbert v. Mercantile Fire Ins. Co. (1878), 43 U.C.Q.B. 384; R. Powell, “Good Faith 

in Contracts” (1956), 9 Curr. Legal Probs. 16. 

[36] However, these broad pronouncements have been, for the most part, 

restricted by subsequent jurisprudence to specific types of contracts and relationships, 

such as insurance contracts, leaving unclear the role of the broader principle of good 

faith in the modern Anglo-Canadian law of contracts: Chitty on Contracts (31st ed. 

2012), vol. I, General Principles, at para. 1-039; W. P. Yee, “Protecting Parties’ 

Reasonable Expectations: A General Principle of Good Faith” (2001), 1 O.U.C.L.J. 

195, at p. 195; E. P. Belobaba, “Good Faith in Canadian Contract Law”, in Special 

Lectures of the Law Society of Upper Canada 1985 — Commercial Law: Recent 

Developments and Emerging Trends (1985), 73, at p. 75. One leading Canadian 

contracts scholar went so far as to say that the common law has taken a “kind of 

perverted pride” in the absence of any general notion of good faith, as if accepting 

that notion “would be admitting to the presence of some kind of embarrassing social 

disease”: J. Swan, “Whither Contracts: A Retrospective and Prospective Overview”, 

in Special Lectures of the Law Society of Upper Canada 1984 — Law in Transition: 

Contracts (1984), 125, at p. 148. 
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[37] This Court has not examined whether there is a general duty of good faith 

contractual performance. However, there has been an active debate in other courts 

and among scholars for decades over whether there is, or should be, a general or 

“stand-alone” duty of good faith in the performance of contracts. Canadian courts 

have reached different conclusions on this point.  

[38] Some suggest that there is a general duty of good faith: Gateway Realty 

Ltd. v. Arton Holdings Ltd. (1991), 106 N.S.R. (2d) 180 (S.C. (T.D.)), aff’d on 

narrower grounds (1992), 112 N.S.R. (2d) 180 (S.C. (App. Div.)); McDonald’s 

Restaurant of Canada Ltd. v. British Columbia (1997), 29 B.C.L.R. (3d) 303 (C.A.), 

at para. 99; Crawford v. Agricultural Development Board (N.B.) (1997), 192 N.B.R. 

(2d) 68 (C.A.), at paras. 7-8.  They see a broad role for good faith as an implied term 

in all contracts that establishes minimum standards of acceptable commercial 

behaviour. As Kelly J. put it in Gateway Realty, at para. 38: 

 The law requires that parties to a contract exercise their rights under 
that agreement honestly, fairly and in good faith. This standard is 

breached when a party acts in a bad faith manner in the performance of 
its rights and obligations under the contract. “Good faithˮ conduct is the 
guide to the manner in which the parties should pursue their mutual 

contractual objectives. Such conduct is breached when a party acts in 
“bad faithˮ — a conduct that is contrary to community standards of 

honesty, reasonableness or fairness. 

[39] Other courts are of the view that there exists no such general duty of good 

faith in all contracts: Transamerica Life Canada Inc. v. ING Canada Inc. (2003), 68 

O.R. (3d) 457 (C.A.), at paras. 53-54; Mesa Operating Limited Partnership v. Amoco 
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Canada Resources Ltd. (1994), 149 A.R. 187 (C.A.), at paras. 15-19, per Kerans J.A., 

dubitante; Barclays Bank PLC v. Metcalfe & Mansfield Alternative Investments VII 

Corp., 2013 ONCA 494, 365 D.L.R. (4th) 15, at para. 131; see G. R. Hall, Canadian 

Contractual Interpretation Law (2nd ed. 2012), at pp. 338-46. The detractors of such 

a general duty of good faith have accepted a limited role for good faith in certain 

contexts but have held that it would create commercial uncertainty and undermine 

freedom of contract to recognize a general duty of good faith that would permit courts 

to interfere with the express terms of a contract. 

[40] This Court ought to develop the common law to keep in step with the 

“dynamic and evolving fabric of our society” where it can do so in an incremental 

fashion and where the ramifications of the development are “not incapable of 

assessment”: R. v. Salituro, [1991] 3 S.C.R. 654, at p. 670; Bow Valley Husky 

(Bermuda) Ltd. v. Saint John Shipbuilding Ltd., [1997] 3 S.C.R. 1210, at para. 93; see 

also Watkins v. Olafson, [1989] 2 S.C.R. 750, at pp. 760-64; Hill v. Church of 

Scientology of Toronto, [1995] 2 S.C.R. 1130, at para. 85; R.W.D.S.U., Local 558 v. 

Pepsi-Cola Canada Beverages (West) Ltd., 2002 SCC 8, [2002] 1 S.C.R. 156; British 

Columbia v. Imperial Tobacco Canada Ltd., 2005 SCC 49, [2005] 2 S.C.R. 473; 

Grant v. Torstar Corp., 2009 SCC 61, [2009] 3 S.C.R. 640, at para. 46. This is even 

more appropriate where, as here, what is contemplated is not the reversal of some 

settled rule, but a development directed to bringing greater certainty and coherence to 

a complex and troublesome area of the common law. 
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[41] As I see it, the developments that I propose are desirable as a result of 

several considerations. First, the current Canadian common law is uncertain. Second, 

the current approach to good faith performance lacks coherence. Third, the current 

law is out of step with the reasonable expectations of commercial parties, particularly 

those of at least two major trading partners of common law Canada — Quebec and 

the United States: see, e.g., Hall, at p. 347. While the developments which I propose 

will not completely address these problems, they will bring a measure of coherence 

and predictability to the law and will bring the law closer to what reasonable 

commercial parties would expect it to be.  

(ii) Survey of the Current State of the Common Law 

[42] Anglo-Canadian common law has developed a number of rules and 

doctrines that call upon the notion of good faith in contractual dealings; it is a concept 

that underlies many elements of modern contract law: S. M. Waddams, The Law of 

Contracts (6th ed. 2010), at para. 550; J. D. McCamus The Law of Contracts (2nd ed. 

2012),   at pp. 835-38; OLRC, at p. 165; Belobaba, at pp. 75-76; J. F. O’Connor, 

Good Faith in English Law (1990), at pp. 17-49; J. Steyn, “Contract Law: Fulfilling 

the Reasonable Expectations of Honest Men” (1997), 113 Law Q. Rev. 433. The 

approach, not unfairly, has been characterized as developing “piecemeal solutions in 

response to demonstrated problems”: Interfoto Picture Library Ltd. v. Stiletto Visual 

Programmes Ltd., [1989] 1 Q.B. 433 (C.A.), at p. 439, per Bingham L.J. (as he then 

was). Thus we see, for example, that good faith notions have been applied to 
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particular types of contracts, particular types of contractual provisions and particular 

contractual relationships. It also underlies doctrines that explicitly deal with fairness 

in contracts, such as unconscionability, and plays a role in interpreting and implying 

contractual terms. The difficulty with this “piecemeal” approach, however, is that it 

often fails to take a consistent or principled approach to similar problems. A brief 

review of the current landscape of good faith will show the extent to which this is the 

case. 

[43] Considerations of good faith are apparent in doctrines that expressly 

consider the fairness of contractual bargains, such as unconscionability. This doctrine 

is based on considerations of fairness and preventing one contracting party from 

taking undue advantage of the other: G. H. L. Fridman, The Law of Contract in 

Canada (6th ed. 2011), at pp. 329-30; E. Peden, “When Common Law Trumps 

Equity: the Rise of Good Faith and Reasonableness and the Demise of 

Unconscionability” (2005), 21 J.C.L. 226; Belobaba, at p. 86; S. M. Waddams, 

“Good Faith, Unconscionability and Reasonable Expectations” (1995), 9 J.C.L. 55. 

[44] Good faith also plays a role in the law of implied terms, particularly with 

respect to terms implied by law. Terms implied by law redress power imbalances in 

certain classes of contracts such as employment, landlord-lessee, and insurance 

contracts: London Drugs Ltd. v. Kuehne & Nagel International Ltd., [1992] 3 S.C.R. 

299, at p. 457, per McLachlin J. (as she then was); see also Machtinger v. HOJ 

Industries Ltd., [1992] 1 S.C.R. 986, per McLachlin J., concurring. The implication 
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of terms plays a functionally similar role in common law contract law to the doctrine 

of good faith in civil law jurisdictions by filling in gaps in the written agreement of 

the parties: Chitty on Contracts, at para. 1-051. In Mesa Operating, the Alberta Court 

of Appeal implied a term that a power of pooling properties for the purpose of 

determining royalty payments be exercised reasonably. The court implied this term in 

order to give effect to the intentions of the parties rather than as a requirement of 

good faith, but Kerans J.A. stated that “[t]he rule that governs here can, therefore, be 

expressed much more narrowly than to speak of good faith, although I suspect it is in 

reality the sort of thing some judges have in mind when they speak of good faith”: 

para. 22.  Many other examples may be found in Waddams, The Law of Contracts, at 

paras. 499-506. 

[45] Considerations of good faith are also apparent in contract interpretation: 

Chitty on Contracts, at para. 1-050; Hall, at p. 347. The primary object of contractual 

interpretation is of course to give effect to the intentions of the parties at the time of 

contract formation. However, considerations of good faith inform this process. Parties 

may generally be assumed to intend certain minimum standards of conduct. Further, 

as Lord Reid observed in Schuler A.G. v. Wickman Machine Tool Sales Ltd., [1974] 

A.C. 235 (H.L.), at p. 251, “[t]he more unreasonable the result the more unlikely it is 

that the parties can have intended it”. As A. Swan and J. Adamski put it, the duty of 

good faith “is not an externally imposed requirement but inheres in the parties’ 

relation”: Canadian Contract Law (3rd ed. 2012), at §§ 8.134-8.146. 
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[46] Good faith also appears in numerous contexts in a more explicit form. 

The concept of “good faith” is used in hundreds of statutes across Canada, including 

statutory duties of good faith and fair dealing in franchise legislation and good faith 

bargaining in labour law: S. K. O’Byrne, “Good Faith in Contractual Performance: 

Recent Developments” (1995), 74 Can. Bar Rev. 70, at p.  71.  

[47] There have been many attempts to bring a measure of coherence to this 

piecemeal accretion of appeals to good faith: see, among many others, McCamus, at 

pp. 835-68; S. K. O’Byrne, “The Implied Term of Good Faith and Fair Dealing: 

Recent Developments” (2007), 86 Can. Bar Rev. 193, at pp. 196-204; Waddams, The 

Law of Contracts, at paras. 494-508; R. S. Summers, “‛Good Faith’ in General 

Contract Law and the Sales Provisions of the Uniform Commercial Codeˮ (1968), 54 

Va. L. Rev. 195; S. J. Burton, “Breach of Contract and the Common Law Duty to 

Perform in Good Faithˮ (1981), 94 Harv. L. Rev. 369. By way of example, Professor 

McCamus has identified three broad types of situations in which a duty of good faith 

performance of some kind has been found to exist: (1) where the parties must 

cooperate in order to achieve the objects of the contract; (2) where one party exercises 

a discretionary power under the contract; and (3) where one party seeks to evade 

contractual duties (pp. 840-56; CivicLife.com Inc. v. Canada (Attorney General) 

(2006), 215 O.A.C. 43, at paras. 49-50).  

[48] While these types of cases overlap to some extent, they provide a useful 

analytical tool to appreciate the current state of the law on the duty of good faith. 
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They also reveal some of the lack of coherence in the current approach. It is often 

unclear whether a good faith obligation is being imposed as a matter of law, as a 

matter of implication or as a matter of interpretation. Professor McCamus notes: 

Although the line between the two types of implication is difficult to 
draw, it may be realistic to assume that implied duties of good faith are 

likely, on occasion at least, to slide into the category of legal incidents 
rather than mere presumed intentions. Certainly, it would be difficult to 

defend the implication of terms on each of the cases considered here on 
the basis of the traditional business efficiency or officious bystander test. 
In the control of contractual discretion cases, for example, it may be more 

realistic to suggest that the implied limitation on the exercise of the 
discretion is intended to give effect to the “reasonable expectations of the 

parties.ˮ [pp. 865-66] 

[49] The first type of situation (contracts requiring the cooperation of the 

parties to achieve the objects of the contract) is reflected in the jurisprudence of this 

Court. In Dynamic Transport Ltd. v. O.K. Detailing Ltd., [1978] 2 S.C.R. 1072, the 

parties to a real estate transaction failed to specify in the purchase-sale agreement 

which party was to be responsible for obtaining planning permission for a subdivision 

of the property. By law, the vendor was the only party capable of obtaining such 

permission. The Court held that the vendor was under an obligation to use reasonable 

efforts to secure the permission, or as Dickson J. (as he then was) put it, “[t]he vendor 

is under a duty to act in good faith and to take all reasonable steps to complete the 

sale”: p. 1084. It is not completely clear whether this duty was imposed as a matter of 

law or was implied based on the parties’ intentions: see p. 1083; see also Gateway 

Realty and CivicLife.com. 
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[50] Mitsui & Co. (Canada) Ltd. v. Royal Bank of Canada, [1995] 2 S.C.R. 

187, is an example of the second type of situation (exercise of contractual discretion). 

The lease of a helicopter included an option to buy at the “reasonable fair market 

value of the helicopter as established by Lessor”: para. 2.  This Court held, at para. 

34, that, “[c]learly, the lessor is not in a position, by virtue of clause 32, to make any 

offer that it may feel is appropriate.  It is contractually bound to act in good faith to 

determine the reasonable fair market value of the helicopters, which is the price that 

the parties had initially agreed would be the exercise price of the option.” The Court 

did not discuss the basis for implying the term, but suggested that in the absence of a 

reasonableness requirement, the option would be a mere agreement to agree and thus 

would be unenforceable, which means that the implication of the term was necessary 

to give business efficacy to the agreement.  

[51] This Court’s decision in Mason v. Freedman, [1958] S.C.R. 483, falls in 

the third type of situation in which a duty of good faith arises (where a contractual 

power is used to evade a contractual duty). In that case, the vendor in a real estate 

transaction regretted the bargain he had made. He then sought to repudiate the 

contract by failing to convey title in fee simple because he claimed his wife would not 

provide a bar of dower. The issue was whether he could take advantage of a clause 

permitting him to repudiate the transaction in the event that he was “unable or 

unwilling” to remove this defect in title even though he had made no efforts to do so 

by trying to obtain the bar of dower.  Judson J. held that the clause did not “enable a 

person to repudiate a contract for a cause which he himself has brought about” or 

20
14

 S
C

C
 7

1 
(C

an
LI

I)



 

 

permit “a capricious or arbitrary repudiation”: p. 486. On the contrary, “[a] vendor 

who seeks to take advantage of the clause must exercise his right reasonably and in 

good faith and not in a capricious or arbitrary manner”: p. 487. 

[52] The jurisprudence is not always very clear about the source of the good 

faith obligations found in these cases. The categories of terms implied as a matter of 

law, terms implied as a matter of intention and terms arising as a matter of 

interpretation sometimes are blurred or even ignored, resulting in uncertainty and a 

lack of coherence at the level of principle.  

[53] Apart from these types of situations in which a duty of good faith arises, 

common law Canadian courts have also recognized that there are classes of 

relationships that call for a duty of good faith to be implied by law. 

[54] For example, this Court confirmed that there is a duty of good faith in the 

employment context in Honda Canada Inc. v. Keays, 2008 SCC 39, [2008] 2 S.C.R. 

362. Mr. Keays was diagnosed with chronic fatigue syndrome and was frequently 

absent from work. Honda grew concerned with the frequency of the absences. It 

ordered Mr. Keays to undergo an examination by a doctor chosen by the employer, 

required him to provide a doctor’s note for any absences, and discouraged him from 

retaining outside counsel. The majority held that in all employment contracts there 

was an implied term of good faith governing the manner of termination. In particular, 

the employer should not engage in conduct that is “unfair or is in bad faith by being, 

for example, untruthful, misleading or unduly insensitive” when dismissing an 

20
14

 S
C

C
 7

1 
(C

an
LI

I)



 

 

employee: para. 57, citing Wallace v. United Grain Growers Ltd., [1997] 3 S.C.R. 

701, at para. 98. Good faith in this context did not extend to the employer’s reasons 

for terminating the contract of employment because this would undermine the right of 

an employer to determine the composition of its workforce: Wallace, at para. 76. 

[55] This Court has also affirmed the duty of good faith which requires an 

insurer to deal with its insured’s claim fairly, both with respect to the manner in 

which it investigates and assesses the claim and to the decision whether or not to pay 

it: Fidler v. Sun Life Assurance Co. of Canada, 2006 SCC 30, [2006] 2 S.C.R. 3, at 

para. 63, citing 702535 Ontario Inc. v. Lloyd’s London, Non-Marine Underwriters 

(2000), 184 D.L.R. (4th) 687 (Ont. C.A.), at para. 29.  The breach of this duty may 

support an award of punitive damages: Whiten v. Pilot Insurance Co., 2002 SCC 18, 

[2002] 1 S.C.R. 595. This duty of good faith is also reciprocal: the insurer must not 

act in bad faith when dealing with a claim, which is typically made by someone in a 

vulnerable situation, and the insured must act in good faith by disclosing facts 

material to the insurance policy (para. 83, citing Andrusiw v. Aetna Life Insurance 

Co. of Canada (2001), 289 A.R. 1 (Q.B.), at paras. 84-85, per Murray J.). 

[56] This Court has also recognized that a duty of good faith, in the sense of 

fair dealing, will generally be implied in fact in the tendering context. When a 

company tenders a contract, it comes under a duty of fairness in considering the bids 

submitted under the tendering process, as a result of the expense incurred by parties 

submitting these bids: Martel Building Ltd. v. Canada, 2000 SCC 60, [2000] 2 S.C.R. 
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860, at para. 88; see also M.J.B. Enterprises Ltd. v. Defence Construction (1951) Ltd., 

[1999] 1 S.C.R. 619; Tercon Contractors Ltd. v. British Columbia (Transportation 

and Highways), 2010 SCC 4, [2010] 1 S.C.R. 69, at paras. 58-59; A. C. McNeely, 

Canadian Law of Competitive Bidding and Procurement (2010), at pp. 245-54. 

[57] Developments in the United Kingdom and Australia point to enhanced 

attention to the notion of good faith, mitigated by reluctance to embrace it as a stand-

alone doctrine. Good faith in contract performance has received increasing 

prominence in English law, despite its “traditional . . .  hostility” to the concept: Yam 

Seng Pte Ltd. v. International Trade Corporation Ltd., [2013] EWHC 111, [2013] 1 

AII E.R. (Comm.) 1321 (Q.B.), at para. 123, citing E. McKendrick, Contract Law 

(9th ed. 2011), at pp. 221-22; see also Chitty on Contracts, at para. 1-039.  In Yam 

Seng, Leggatt J. held that a number of specific duties embodying good faith can be 

implied based on the presumed intentions of the parties according to the traditional 

approach for implying terms: para. 131. Leggatt J. identified a number of these 

implied duties, including honesty, fidelity to the parties’ bargain, cooperation, and 

fair dealing: paras. 135-50. Leggatt J. stated that “[a] paradigm example of a general 

norm which underlies almost all contractual relationships is an expectation of 

honesty. That expectation is essential to commerce, which depends critically on 

trust”: para. 135; see D. Campbell, “Good Faith and the Ubiquity of the ‘Relational’ 

Contract” (2014), 77 Mod. L. Rev. 475. The Court of Appeal considered the Yam 

Seng decision in Mid Essex Hospital Services NHS Trust v. Compass Group UK and 

Ireland Ltd., [2013] EWCA Civ 200 (BAILII), where it confirmed that good faith was 
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not a general principle of English law, but that it could be an implied term in certain 

categories of cases: paras. 105 and 150. 

[58] Australian courts have also moved towards a greater role for good faith in 

contract performance: Cheshire and Fifoot’s Law of Contract (9th Australian ed. 

2008), at paras. 10.43-10.47. The duty of good faith in its modern form was 

recognized by Priestley J.A. in Renard Constructions (ME) Pty Ltd. v. Minister for 

Public Works (1992), 26 N.S.W.L.R. 234 (C.A.). There is no generally applicable 

duty of good faith, but one will be implied into contracts in certain circumstances. 

The duty of good faith can be implied as a matter of law or as a matter of fact, 

although the cases are not always clear on the basis on which the term is being 

implied. Australian courts have taken a broad view of what constitutes good faith: 

see, e.g., Burger King Corporation v. Hungry Jack’s Pty Ltd., [2001] NSWCA 187, 

69 N.S.W.L.R. 558. The law of good faith performance in Australia is still 

developing and remains unsettled: E. Peden, “Good faith in the performance of 

contract law” (2004), 42 L.S.J. 64, at p. 64. However, it is clear that the duty of good 

faith requires adherence to standards of honest conduct: A. Mason, “Contract, Good 

Faith and Equitable Standards in Fair Dealing” (2000), 116 Law Q. Rev. 66, at p. 76; 

Burger King, at paras. 171 and 189. 

(iii) The Way Forward 

[59] This selective survey supports the view that Canadian common law in 

relation to good faith performance of contracts is piecemeal, unsettled and unclear: 
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Belobaba; O’Byrne, “Good Faith in Contractual Performance: Recent 

Developments”, at p. 95; B. J. Reiter, “Good Faith in Contractsˮ (1983), 17 Val. U.L. 

Rev. 705, at pp. 711-12. It also shows that in Canada, as well as in the United 

Kingdom and Australia, there is increasing attention to the notion of good faith, 

particularly in the area of contractual performance.  Opponents of any general 

obligation of good faith prefer the traditional, organic development of solutions to 

address particular problems as they arise: see, e.g., M. G. Bridge, “Does Anglo-

Canadian Contract Law Need a Doctrine of Good Faith?” (1984), 9 Can. Bus. L.J. 

385; D. Clark, “Some Recent Developments in the Canadian Law of Contracts” 

(1993), 14 Advocates’ Q. 435, at pp. 436 and 440. However, foreclosing some 

incremental development of the law at the level of principle would go beyond what 

prudent caution requires and evidence an almost “perverted pride” — to use Swan’s 

term, at p. 148 — in the law’s failings.  

[60] Commercial parties reasonably expect a basic level of honesty and good 

faith in contractual dealings. While they remain at arm’s length and are not subject to 

the duties of a fiduciary, a basic level of honest conduct is necessary to the proper 

functioning of commerce. The growth of longer term, relational contracts that depend 

on an element of trust and cooperation clearly call for a basic element of honesty in 

performance, but, even in transactional exchanges, misleading or deceitful conduct 

will fly in the face of the expectations of the parties: see Swan and Adamski, at §1.24.  
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[61] The fact that commercial parties expect honesty on the part of their 

contracting partners can also be seen from the fact that it was the American Bar 

Association’s Section of Corporation, Banking and Business Law that urged the 

adoption of “honesty in fact” in the original drafting of the Uniform Commercial 

Code (“U.C.C.ˮ): E. A. Farnsworth, “Good Faith Performance and Commercial 

Reasonableness Under the Uniform Commercial Codeˮ (1963), 30 U. Chicago L. 

Rev. 666, at p. 673.  Moreover, empirical research suggests that commercial parties 

do in fact expect that their contracting parties will conduct themselves in good faith: 

see, e.g., S. Macaulay, “Non-contractual Relations in Business: A Preliminary Study” 

(1963), 28 Am. Soc. Rev. 55, at p. 58; H. Beale and T. Dugdale, “Contracts Between 

Businessmen: Planning and the Use of Contractual Remedies” (1975), 2 Brit. J. Law 

& Soc. 45, at pp. 47-48; S. Macaulay, “An Empirical View of Contract”, [1985] Wis. 

L. Rev. 465; V. Goldwasser and T. Ciro, “Standards of Behaviour in Commercial 

Contracting” (2002), 30 A.B.L.R. 369, at pp. 372-77.  It is, to say the least, 

counterintuitive to think that reasonable commercial parties would accept a contract 

which contained a provision to the effect that they were not obliged to act honestly in 

performing their contractual obligations. 

[62] I conclude from this review that enunciating a general organizing 

principle of good faith and recognizing a duty to perform contracts honestly will help 

bring certainty and coherence to this area of the law in a way that is consistent with 

reasonable commercial expectations. 
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(iv) Towards an Organizing Principle of Good Faith 

[63] The first step is to recognize that there is an organizing principle of good 

faith that underlies and manifests itself in various more specific doctrines governing 

contractual performance. That organizing principle is simply that parties generally 

must perform their contractual duties honestly and reasonably and not capriciously or 

arbitrarily.  

[64] As the Court has recognized, an organizing principle states in general 

terms a requirement of justice from which more specific legal doctrines may be 

derived. An organizing principle therefore is not a free-standing rule, but rather a 

standard that underpins and is manifested in more specific legal doctrines and may be 

given different weight in different situations: see, e.g., R. v. Jones, [1994] 2 S.C.R. 

229, at p. 249; R. v. Hart, 2014 SCC 52, [2014] 2 S.C.R. 544, at para. 124; R. M. 

Dworkin, “Is Law a System of Rules?”, in R. M. Dworkin, ed., The Philosophy of 

Law (1977), 38, at p. 47. It is a standard that helps to understand and develop the law 

in a coherent and principled way.  

[65] The organizing principle of good faith exemplifies the notion that, in 

carrying out his or her own performance of the contract, a contracting party should 

have appropriate regard to the legitimate contractual interests of the contracting 

partner. While “appropriate regard” for the other party’s interests will vary depending 

on the context of the contractual relationship, it does not require acting to serve those 

interests in all cases. It merely requires that a party not seek to undermine those 
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interests in bad faith. This general principle has strong conceptual differences from 

the much higher obligations of a fiduciary.  Unlike fiduciary duties, good faith 

performance does not engage duties of loyalty to the other contracting party or a duty 

to put the interests of the other contracting party first. 

[66] This organizing principle of good faith manifests itself through the 

existing doctrines about the types of situations and relationships in which the law 

requires, in certain respects, honest, candid, forthright or reasonable contractual 

performance. Generally, claims of good faith will not succeed if they do not fall 

within these existing doctrines. But we should also recognize that this list is not 

closed. The application of the organizing principle of good faith to particular 

situations should be developed where the existing law is found to be wanting and 

where the development may occur incrementally in a way that is consistent with the 

structure of the common law of contract and gives due weight to the importance of 

private ordering and certainty in commercial affairs.  

[67] This approach is consistent with that taken in the case of unjust 

enrichment.  McLachlin J. outlined the approach in Peel (Regional Municipality) v. 

Canada, [1992] 3 S.C.R. 762, at pp. 786 and 788: 

 This case presents the Court with the difficult task of mediating 
between, if not resolving, the conflicting views of the proper scope of the 

doctrine of unjust enrichment. It is my conclusion that we must choose a 
middle path; one which acknowledges the importance of proceeding on 

general principles but seeks to reconcile the principles with the 
established categories of recovery . . . . 
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. . .  
 

The tri-partite principle of general application which this Court has 

recognized as the basis of the cause of action for unjust enrichment is 
thus seen to have grown out of the traditional categories of recovery. It is 

informed by them. It is capable, however, of going beyond them, 
allowing the law to develop in a flexible way as required to meet 
changing perceptions of justice. 

[68] The flexible approach that was taken in Peel recognizes that “[a]t the 

heart of the doctrine of unjust enrichment, whether expressed in terms of the 

traditional categories of recovery or general principle, lies the notion of restoration of 

a benefit which justice does not permit one to retain”: p. 788.  In that case, this Court 

further developed the law through application of an organizing principle without 

displacing the existing specific doctrines.  This is what I propose to do with regards to 

the organizing principle of good faith. 

[69] The approach of recognizing an overarching organizing principle but 

accepting the existing law as the primary guide to future development is appropriate 

in the development of the doctrine of good faith. Good faith may be invoked in 

widely varying contexts and this calls for a highly context-specific understanding of 

what honesty and reasonableness in performance require so as to give appropriate 

consideration to the legitimate interests of both contracting parties. For example, the 

general organizing principle of good faith would likely have different implications in 

the context of a long-term contract of mutual cooperation than it would in a more 

transactional exchange: Swan and Adamski, at § 1.24; B. Dixon, “Common law 
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obligations of good faith in Australian commercial contracts — a relational recipe” 

(2005), 33 A.B.L.R. 87.  

[70] The principle of good faith must be applied in a manner that is consistent 

with the fundamental commitments of the common law of contract which generally 

places great weight on the freedom of contracting parties to pursue their individual 

self-interest. In commerce, a party may sometimes cause loss to another — even 

intentionally — in the legitimate pursuit of economic self-interest: A.I. Enterprises 

Ltd. v. Bram Enterprises Ltd., 2014 SCC 12, [2014] 1 S.C.R. 177, at para. 31. Doing 

so is not necessarily contrary to good faith and in some cases has actually been 

encouraged by the courts on the basis of economic efficiency: Bank of America 

Canada v. Mutual Trust Co., 2002 SCC 43, [2002] 2 S.C.R. 601, at para. 31. The 

development of the principle of good faith must be clear not to veer into a form of ad 

hoc judicial moralism or “palm treeˮ justice. In particular, the organizing principle of 

good faith should not be used as a pretext for scrutinizing the motives of contracting 

parties.   

[71] Tying the organizing principle to the existing law mitigates the concern 

that any general notion of good faith in contract law will undermine certainty in 

commercial contracts. In my view, this approach strikes the correct balance between 

predictability and flexibility. 

(v) Should There Be a New Duty? 
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[72] In my view, the objection to Can-Am’s conduct in this case does not fit 

within any of the existing situations or relationships in which duties of good faith 

have been found to exist. The relationship between Can-Am and Mr. Bhasin was not 

an employment or franchise relationship. Classifying the decision not to renew the 

contract as a contractual discretion would constitute a significant expansion of the 

decided cases under that type of situation. After all, a party almost always has some 

amount of discretion in how to perform a contract. It would also be difficult to say 

that a duty of good faith should be implied in this case on the basis of the intentions 

of the parties given the clear terms of an entire agreement clause in the Agreement. 

The key question before the Court, therefore, is whether we ought to create a new 

common law duty under the broad umbrella of the organizing principle of good faith 

performance of contracts.  

[73] In my view, we should. I would hold that there is a general duty of 

honesty in contractual performance. This means simply that parties must not lie or 

otherwise knowingly mislead each other about matters directly linked to the 

performance of the contract. This does not impose a duty of loyalty or of disclosure or 

require a party to forego advantages flowing from the contract; it is a simple 

requirement not to lie or mislead the other party about one’s contractual performance. 

Recognizing a duty of honest performance flowing directly from the common law 

organizing principle of good faith is a modest, incremental step. The requirement to 

act honestly is one of the most widely recognized aspects of the organizing principle 

of good faith: see Swan and Adamski, at § 8.135; O’Byrne, “Good Faith in 
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Contractual Performance: Recent Developments”, at p. 78; Belobaba; Greenberg v. 

Meffert (1985), 50 O.R. (2d) 755 (C.A.), at p. 764; Gateway Realty, at para. 38, per 

Kelly J.; Shelanu Inc. v. Print Three Franchising Corp. (2003), 64 O.R. (3d) 533 

(C.A.), at para. 69. For example, the duty of honesty was a key component of the 

good faith requirements which have been recognized in relation to termination of 

employment contracts: Wallace, at para. 98; Honda Canada, at para. 58.  

[74] There is a longstanding debate about whether the duty of good faith arises 

as a term implied as a matter of fact or a term implied by law: see Mesa Operating, at 

paras. 15-19. I do not have to resolve this debate fully, which, as I reviewed earlier, 

casts a shadow of uncertainty over a good deal of the jurisprudence.  I am at this point 

concerned only with a new duty of honest performance and, as I see it, this should not 

be thought of as an implied term, but a general doctrine of contract law that imposes 

as a contractual duty a minimum standard of honest contractual performance. It 

operates irrespective of the intentions of the parties, and is to this extent analogous to 

equitable doctrines which impose limits on the freedom of contract, such as the 

doctrine of unconscionability. 

[75] Viewed in this way, the entire agreement clause in cl. 11.2 of the 

Agreement is not an impediment to the duty arising in this case. Because the duty of 

honesty in contractual performance is a general doctrine of contract law that applies 

to all contracts, like unconscionability, the parties are not free to exclude it: see 

CivicLife.com, at para. 52.  
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[76] It is true that the Anglo-Canadian common law of contract has been 

reluctant to impose mandatory rules not based on the agreement of the parties, 

because they are thought to interfere with freedom of contract: see Gateway Realty, 

per Kelly J.; O’Byrne, “Good Faith in Contractual Performance: Recent 

Developments”, at p. 95; Farnsworth, at pp. 677-78. As discussed above, however, 

the duty of honest performance interferes very little with freedom of contract, since 

parties will rarely expect that their contracts permit dishonest performance of their 

obligations. 

[77] That said, I would not rule out any role for the agreement of the parties in 

influencing the scope of honest performance in a particular context. The precise 

content of honest performance will vary with context and the parties should be free in 

some contexts to relax the requirements of the doctrine so long as they respect its 

minimum core requirements. The approach I outline here is similar in principle to that 

in § 1-302(b) of the U.C.C. (2012): 

The obligations of good faith, diligence, reasonableness, and care . . . 
may not be disclaimed by agreement. The parties, by agreement, may 
determine the standards by which the performance of those obligations is 

to be measured if those standards are not manifestly unreasonable. 

[78] Certainly, any modification of the duty of honest performance would 

need to be in express terms. A generically worded entire agreement clause such as cl. 

11.2 of the Agreement does not indicate any intention of the parties to depart from the 

basic tenets of honest performance: see GEC Marconi Systems Pty Ltd. v. BHP 

20
14

 S
C

C
 7

1 
(C

an
LI

I)



 

 

Information Technology Pty Ltd., [2003] FCA 50 (AustLII), at para. 922, per Finn J.; 

see also O’Byrne, “Good Faith in Contractual Performance: Recent Developments”, 

at p. 96. 

[79] Two arguments are typically raised against an increased role for a duty of 

good faith in the law of contract: see Bridge; Clark; and Peden, “When Common Law 

Trumps Equity: the Rise of Good Faith and Reasonableness and the Demise of 

Unconscionability”. The first is that “good faith” is an inherently unclear concept that 

will permit ad hoc judicial moralism to undermine the certainty of commercial 

transactions. The second is that imposing a duty of good faith is inconsistent with the 

basic principle of freedom of contract.  I do not have to decide here whether or not 

these points are valid in relation to a broad, generalized duty of good faith. However, 

they carry no weight in relation to adopting a rule of honest performance. 

[80] Recognizing a duty of honesty in contract performance poses no risk to 

commercial certainty in the law of contract. A reasonable commercial person would 

expect, at least, that the other party to a contract would not be dishonest about his or 

her performance. The duty is also clear and easy to apply. Moreover, one 

commentator points out that given the uncertainty that has prevailed in this area, 

cautious solicitors have long advised clients to take account of the requirements of 

good faith: W. Grover, “A Solicitor Looks at Good Faith in Commercial 

Transactions”, in Special Lectures of the Law Society of Upper Canada 1985 —  

Commercial Law: Recent Developments and Emerging Trends (1985), 93, at pp. 106-
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7. A rule of honest performance in my view will promote, not detract from, certainty 

in commercial dealings. 

[81] Any interference by the duty of honest performance with freedom of 

contract is more theoretical than real. It will surely be rare that parties would wish to 

agree that they may be dishonest with each other in performing their contractual 

obligations.  

[82] Those who fear that this modest step would create uncertainty or impede 

freedom of contract may take comfort from experience of the civil law of Quebec and 

the common and statute law of many jurisdictions in the United States.  

[83] The Civil Code of Québec recognizes a broad duty of good faith which 

extends to the formation, performance and termination of a contract and includes the 

notion of the abuse of contractual rights: see arts. 6, 7 and 1375. While this is not the 

place to expound in detail on good faith in the Quebec civil law, it is worth noting 

that good faith is seen as having two main aspects. The first is the subjective aspect, 

which is concerned with the state of mind of the actor, and addresses conduct that is, 

for example, malicious or intentional. The second is the objective aspect which is 

concerned with whether conduct is unacceptable according to the standards of 

reasonable people.  As J.-L. Baudouin and P.-G. Jobin explain, [TRANSLATION] “a 

person can be in good faith (in the subjective sense), that is, act without malicious 

intent or without knowledge of certain facts, yet his or her conduct may nevertheless 

be contrary to the requirements of good faith in that it violates objective standards of 
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conduct that are generally accepted in society”: Les obligations (7th ed. 2013), by P.-

G. Jobin and N. Vézina, at para. 132. The notion of good faith includes (but is not 

limited to) the requirement of honesty in performing the contract: ibid., at para. 161; 

Bank of Montreal v. Kuet Leong Ng, [1989] 2 S.C.R. 429, at p. 436. 

[84] In the United States, § 1-304 of the U.C.C. provides that “[e]very contract 

or duty within the Uniform Commercial Code imposes an obligation of good faith in 

its performance and enforcement.” The U.C.C. has been enacted by legislation in all 

50 states. While the provisions of the U.C.C. apply only to commercial contracts, § 

205 of the Restatement (Second) of Contracts (1981) provides for a general duty of 

good faith in all contracts. This provision of the Restatement has been followed by 

courts in the vast majority of states. The notion of “good faith” in the Restatement 

substantially followed the definition proposed by Robert Summers in an influential 

article, where he proposed that “good faith” is best understood as an “excluder” of 

various categories of bad faith conduct: p. 206; see § 205, comment a. The general 

definition of “good faith” in the U.C.C. is also quite broad, encompassing honesty 

and adherence to “reasonable commercial standards”: § 1-201(b)(20). This definition 

was originally limited to “honesty in fact”, that is, a duty of honesty in performance, 

and was only later expanded: A. D. Miller and R. Perry, “Good Faith Performance” 

(2013), 98 Iowa L. Rev. 689, at pp. 719-20. Honesty in performance is also a key 

component of “good faithˮ under the Restatement:  § 205, comments a and d.   
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[85] Experience in Quebec and the United States shows that even very broad 

conceptions of the duty of good faith have not impeded contractual activity or 

contractual stability: see, e.g., J. Pineau, “La discrétion judiciaire a-t-elle fait des 

ravages en matière contractuelle?”, in La réforme du Code civil, cinq ans plus tard 

(1998), 141. It is also worth noting that in both the United States and Quebec, judicial 

developments preceded legislative action in codifying good faith. In the United 

States, courts had recognized the existence of a general duty of good faith before the 

promulgation of the U.C.C.: see, e.g., Kirke La Shelle Co. v. Armstrong Co., 263 N.Y. 

79 (1933). Similarly, though there was no express provision of “good faith” in the 

Civil Code of Lower Canada, the Court implied such a general duty from more 

specific provisions of the Code: see National Bank of Canada v. Soucisse, [1981] 2 

S.C.R. 339; Houle v. Canadian National Bank, [1990] 3 S.C.R. 122; Bank of 

Montreal v. Bail Ltée, [1992] 2 S.C.R. 554.  The duty of good faith was subsequently 

included in the revisions leading to the enactment of the Civil Code of Québec.  

[86] The duty of honest performance that I propose should not be confused 

with a duty of disclosure or of fiduciary loyalty.  A party to a contract has no general 

duty to subordinate his or her interest to that of the other party. However, contracting 

parties must be able to rely on a minimum standard of honesty from their contracting 

partner in relation to performing the contract as a reassurance that if the contract does 

not work out, they will have a fair opportunity to protect their interests. That said, a 

dealership agreement is not a contract of utmost good faith (uberrimae fidei) such as 

an insurance contract, which among other things obliges the parties to disclose 
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material facts: Whiten.  But a clear distinction can be drawn between a failure to 

disclose a material fact, even a firm intention to end the contractual arrangement, and 

active dishonesty. 

[87] This distinction explains the result reached by the court in United 

Roasters, Inc. v. Colgate-Palmolive Co., 649 F.2d 985 (4th Cir. 1981). The 

terminating party had decided in advance of the required notice period that it was 

going to terminate the contract. The court held that no disclosure of this intention was 

required other than what was stipulated in the notice requirement. The court stated: 

 . . . there is very little to be said in favor of a rule of law that good faith 
requires one possessing a right of termination to inform the other party 

promptly of any decision to exercise the right. A tenant under a month-to-
month lease may decide in January to vacate the premises at the end of 

September. It is hardly to be suggested that good faith requires the tenant 
to inform the landlord of his decision soon after January. Though the 
landlord may have found earlier notice convenient, formal exercise of the 

right of termination in August will do. [pp. 989-90] 

United Roasters makes it clear that there is no unilateral duty to disclose information 

relevant to termination. But the situation is quite different, as I see it, when it comes 

to actively misleading or deceiving the other contracting party in relation to 

performance of the contract.  

[88] The duty of honest performance has similarities with the existing law in 

relation to civil fraud and estoppel, but it is not subsumed by them. Unlike promissory 

estoppel and estoppel by representation, the contractual duty of honest performance 
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does not require that the defendant intend that his or her representation be relied on 

and it is not subject to the uncertainty around whether estoppel can be used to found 

an independent cause of action: Ryan v. Moore, 2005 SCC 38, [2005] 2 S.C.R. 53, at 

para. 5; Maracle v. Travellers Indemnity Co. of Canada, [1991] 2 S.C.R. 50; 

Waddams, The Law of Contracts, at paras. 195-203; B. MacDougall, Estoppel (2012), 

at pp. 142-44.  As for the tort of civil fraud, breach of the duty of honest contractual 

performance does not require the defendant to intend that the false statement be relied 

on, and breach of it supports a claim for damages according to the contractual rather 

than the tortious measure: see, e.g., Parna v. G. & S. Properties Ltd., [1971] S.C.R. 

306, cited with approval in Bruno Appliance and Furniture, Inc. v. Hryniak, 2014 

SCC 8, [2014] 1 S.C.R. 126, at para. 19.  

[89] Mr. Bhasin, supported by many judicial and academic authorities, has 

argued for wholesale adoption of a more expansive duty of good faith in contrast to 

the modest, incremental change that I propose: A.F., at para. 51; Summers, at p. 206; 

Belobaba; Gateway Realty. In many of its manifestations, good faith requires more 

than honesty on the part of a contracting party. For example, in Dynamic Transport, 

this Court held that good faith in the context of that contract required a party to take 

reasonable steps to obtain the planning permission that was a condition precedent to a 

sale of property. In other cases, the courts have required that discretionary powers not 

be exercised in a manner that is “capricious” or “arbitrary”: Mason, at p. 487; 

LeMesurier v. Andrus (1986), 54 O.R. (2d) 1 (C.A.), at p. 7. In other contexts, this 
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Court has been reluctant to extend the requirements of good faith beyond honesty for 

fear of causing undue judicial interference in contracts: Wallace, at para. 76.  

[90] It is not necessary in this case to define in general terms the limits of the 

implications of the organizing principle of good faith.  This is because it is unclear to 

me how any broader duty would assist Mr. Bhasin here. After all, the contract was 

subject to non-renewal. It is a considerable stretch, as I see it, to turn even a broadly 

conceived duty of good faith exercise of the non-renewal provision into what is, in 

effect, a contract of indefinite duration.  This in my view is the principal difficulty in 

the trial judge’s reasoning because, in the result, her decision turned a three year 

contract that was subject to an express provision relating to non-renewal into a 

contract of roughly nine years’ duration. As the Court of Appeal pointed out, in my 

view correctly, “[t]he parties did not intend or presume a perpetual contract, as they 

contracted that either party could unilaterally cause it to expire on any third 

anniversary”: para. 32.  Even if there were a breach of a broader duty of good faith by 

forcing the merger, Can-Am’s contractual liability would still have to be measured by 

reference to the least onerous means of performance, which in this case would have 

meant simply not renewing the contract. Since no damages flow from this breach, it is 

unnecessary to decide whether reliance on a discretionary power to achieve a purpose 

extraneous to the contract and which undermined one of its key objectives might call 

for further development under the organizing principle of good faith contractual 

performance.  
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[91] I note as well that, even in jurisdictions that embrace a broader role for 

the duty of good faith, plaintiffs have met with only mixed success in alleging bad 

faith failure to renew a contract. Some cases have treated non-renewal as equivalent 

to termination and thus subject to a duty of good faith: Shell Oil Co. v. Marinello, 294 

A.2d 253 (N.J. Super. Ct. 1972), aff’d 307 A.2d 598 (N.J. 1973); Atlantic Richfield 

Co. v. Razumic, 390 A.2d 736 (Pa. 1978), at pp. 741-42. Other courts have seen non-

renewal as fundamentally different, especially where the express terms of the contract 

contemplate the expiry of contractual obligations and leave no room for any sort of 

duty to renew: J.H. Westerbeke Corp. v. Onan Corp., 580 F.Supp. 1173 (D. Mass. 

1984), at p. 1184; Pitney-Bowes, Inc. v. Mestre, 517 F.Supp. 52 (S.D. Fla. 1981), cert. 

denied, 464 U.S. 893 (1983).  

[92] I conclude that at this point in the development of Canadian common law, 

adding a general duty of honest contractual performance is an appropriate incremental 

step, recognizing that the implications of the broader, organizing principle of good 

faith must be allowed to evolve according to the same incremental judicial approach.   

[93] A summary of the principles is in order: 

(1) There is a general organizing principle of good faith that underlies many facets 

of contract law. 
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(2)  In general, the particular implications of the broad principle for particular cases 

are determined by resorting to the body of doctrine that has developed which gives 

effect to aspects of that principle in particular types of situations and relationships. 

 

(3)  It is appropriate to recognize a new common law duty that applies to all 

contracts as a manifestation of the general organizing principle of good faith: a duty 

of honest performance, which requires the parties to be honest with each other in 

relation to the performance of their contractual obligations.  

 

(3) Application  

[94] The trial judge made a clear finding of fact that Can-Am “acted 

dishonestly toward Bhasin in exercising the non-renewal clause”: para. 261; see also 

para. 271. There is no basis to interfere with that finding on appeal. It follows that 

Can-Am breached its duty to perform the Agreement honestly. 

[95] The immediate dispute in this case centred on the non-renewal clause 

contained in cl. 3.3 of the 1998 Agreement which Mr. Bhasin entered into in 

November 1998. It provided that the Agreement was for a three-year term and would 

be automatically renewed unless one of the parties gave notice to the contrary at least 

six months before the end of the initial or any renewed term: 
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 3.3 The term of this Agreement shall be for a period of three years 
from the date hereof (the “Initial Term”) and thereafter shall be 
automatically renewed for successive three year periods (a “Renewal 

Term”), subject to earlier termination as provided for in section 8 hereof, 
unless either [Can-Am] or the Enrollment Director notifies the other in 

writing at least six months prior to expiry of the Initial Term or any 
Renewal Term that the notifying party desires expiry of the Agreement, 
in which event the Agreement shall expire at the end of such Initial Term 

or Renewal Term, as applicable. 

[96] The factual matrix in which the judge made her finding of dishonest 

performance is complicated and I will only outline it in very broad terms in order to 

put that finding in context.  There were two main interrelated story lines.  

[97] The first concerns Mr. Hrynew’s persistent attempts to take over Mr. 

Bhasin’s market through a merger — in effect a takeover by him of Mr. Bhasin’s 

agency. The second concerns the difficulties, beginning in early April 1999, that Can-

Am was having with the Alberta Securities Commission, which regulated its business 

and its enrollment directors in Alberta. The Commission insisted that Can-Am 

appoint a full-time employee to be a PTO responsible for compliance with Alberta 

securities law.  Can-Am ultimately appointed Mr. Hrynew, with the result that he 

would audit his competitor agencies, including Mr. Bhasin’s, and therefore have 

access to their confidential business information.  Mr. Bhasin’s refusal to allow Mr. 

Hrynew access to this information led to the final confrontation with Can-Am and its 

giving notice of non-renewal in May 2001. Can-Am, for its part, wanted to force a 

merger of the Bhasin agency under the Hrynew agency, effectively giving Mr. 
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Bhasin’s business to Mr. Hrynew. It was in the context of this situation that the trial 

judge made her findings of dishonesty on the part of Can-Am. 

[98] The trial judge concluded that Can-Am acted dishonestly with Mr. Bhasin 

throughout the period leading up to its exercise of the non-renewal clause, both with 

respect to its own intentions and with respect to Mr. Hrynew’s role as PTO. Her 

detailed findings amply support this overall conclusion.  

[99] By early 2000, Can-Am was considering a significant reorganization of 

its activities in Alberta; by June of that year, it sent an organizational chart to the 

Commission showing that Mr. Bhasin’s agency was to be merged under Mr. 

Hrynew’s.  But it had said nothing of this to Mr. Bhasin: trial reasons, at paras. 167-

68. The trial judge found that these representations made by Can-Am to the 

Commission were clearly false if, as she concluded, they intended to refer to Mr. 

Bhasin: para. 246. She also found that Can-Am, by June 2000, was fearful that the 

Commission was going to pull its licence in Alberta and that it was prepared to do 

whatever it could to forestall that possibility.  “However, it was not dealing honestly 

with [Mr.] Bhasin about the realities of the situation as [it] saw them”: para. 246. 

[100] In August 2000, Mr. Bhasin first heard of Can-Am’s merger plans for 

him during a meeting with Can-Am’s regional vice-president. But when questioned 

about Can-Am’s intentions with respect to the merger, the official “equivocated” and 

did not tell him the truth that from Can-Am’s perspective this was a “done deal”.  The 
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trial judge concluded that the official was “not honest with [Mr.] Bhasin” at that 

meeting: para. 247. 

[101] When Mr. Bhasin complained about Mr. Hrynew’s conflict of interest in 

being both auditor and competitor, Can-Am in effect blamed the Commission, 

claiming that the Commission had rejected its proposal to appoint a third party PTO. 

This was not truthful. Can-Am failed to mention that it had proposed to appoint a 

non-resident of Alberta who was clearly not qualified according to the Commission’s 

criteria or that it had decided to appoint Mr. Hrynew even though he did not meet the 

Commission’s criteria either: trial reasons, at paras. 195 and 221. It also 

misrepresented — repeatedly — to Mr. Bhasin that Mr. Hrynew was bound by duties 

of confidentiality and segregation of activities in the course of an audit, when in fact 

there was no such requirement. Can-Am did not even finalize its PTO contract with 

Mr. Hrynew until March 2001 and, notwithstanding its assurances to Mr. Bhasin, it 

failed to include such a provision in the contract: paras. 190-221. As the trial judge 

found, Can-Am “could not possibly have missed this honestly in the PTO agreement, 

given that [Mr. Bhasin’s] very protests about [Mr.] Hrynew’s appointment as PTO 

were about confidentiality and segregation of activities”: para. 221.  The judge also 

found that Can-Am repeated these “lies” about Mr. Hrynew’s supposed obligations of 

confidentiality even after the PTO agreement, without these protections, had been 

signed: para. 204.   
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[102] Can-Am pushed on with the requirement that Mr. Hrynew audit Mr. 

Bhasin’s agency as if it were required to do so by the Commission even though it had 

arranged to have one of its employees conduct the audit of Mr. Hrynew’s agency: 

trial reasons, at para. 198.  

[103] As the trial judge found, this dishonesty on the part of Can-Am was 

directly and intimately connected to Can-Am’s performance of the Agreement with 

Mr. Bhasin and its exercise of the non-renewal provision. I conclude that Can-Am 

breached the 1998 Agreement when it failed to act honestly with Mr. Bhasin in 

exercising the non-renewal clause. 

C. Liability for Civil Conspiracy and Inducing Breach of Contract 

[104] In light of this conclusion, I agree with the Court of Appeal’s rejection of 

Mr. Bhasin’s claims based on the torts of inducing breach of contract and unlawful 

means conspiracy.  

[105] The trial judge specifically found that Mr. Hrynew did not encourage 

Can-Am to act dishonestly in its dealings with Mr. Bhasin and that Can-Am’s 

dishonest conduct was not fairly attributable to Mr. Hrynew: paras. 271 and 287.  It 

follows that Mr. Hrynew did not induce Can-Am’s breach of its contractual duty of 

honest performance.  
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[106] The trial judge dismissed the claim for conspiracy to injure and there is 

no basis to interfere with that finding. However, the trial judge held the respondents 

liable for unlawful means conspiracy, with the unlawful means being the breach of 

contract and inducing breach of contract: para. 326. Because, in light of my 

conclusions, the only relevant breach of contract in this case is the breach of the duty 

of honest performance and there was no inducement of breach of contract, the only 

relevant unlawful means pertained to Can-Am alone and not Mr. Hrynew. 

Accordingly, there can be no liability for civil conspiracy: see Agribrands Purina 

Canada Inc. v. Kasamekas, 2011 ONCA 460, 106 O.R. (3d) 427, at para. 43. 

[107] I therefore agree with the result reached by the Court of Appeal that there 

could be no liability for inducing breach of contract or unlawful means conspiracy: 

para. 36. It follows that the claims against Mr. Hrynew were rightly dismissed. 

D. What Is the Appropriate Measure of Damages? 

[108] I have concluded that Can-Am’s breach of contract consisted of its failure 

to be honest with Mr. Bhasin about its contractual performance and, in particular, 

with respect to its settled intentions with respect to renewal. It is therefore liable for 

damages calculated on the basis of what Mr. Bhasin’s economic position would have 

been had Can-Am fulfilled that duty. While the trial judge did not assess damages on 

that basis given her different findings in relation to liability, she made findings that 

permit this Court to do so.   
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[109] The trial judge specifically held that but for Can-Am’s dishonesty, Mr. 

Bhasin could have acted so as to “retain the value in his agency”: paras. 258-59. In 

reaching this conclusion, the trial judge was well aware of the difficulties that Mr. 

Bhasin would have in selling his business given the “almost absolute controls” that 

Can-Am had on enrollment directors and that it owned the “book of business”: para. 

402.  She also heard evidence and made findings about what the value of the business 

was, taking these limitations into account.  These findings, in my view, permit us to 

assess damages on the basis that if Can-Am had performed the contract honestly, Mr. 

Bhasin would have been able to retain the value of his business rather than see it, in 

effect, expropriated and turned over to Mr. Hrynew. 

[110] It is clear from the findings of the trial judge and from the record that the 

value of the business around the time of non-renewal was $87,000. The defendants’ 

expert at trial valued Mr. Bhasin’s business as of 2001 (the time of non-renewal) as 

approximately $87,000. While there is some confusion in the record about the date of 

evaluation and the relevance of discount rates, I am persuaded that the trial judge 

found that the business was worth $87,000 at the time that the Agreement expired and 

that she made this finding fully alive to the difficulties standing in the way of a sale of 

the business given the contractual arrangements between Can-Am and its enrollment 

directors: see, e.g., para. 451.  In addition, we have had no suggestion in argument 

that this figure should be reassessed. In fact, the defendants, as appellants before the 

Court of Appeal, submitted to that court that if damages were payable, they should be 

assessed at the value of the business at the time of the expiry of the Agreement and 
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noted that the trial judge had accepted the evidence of their expert witness, Mr. 

Bailey, that the value was $87,000.   

[111] I conclude therefore that Mr. Bhasin is entitled to damages in the amount 

of $87,000. 

IV. Disposition 

[112] I would allow the appeal with respect to Can-Am and dismiss the appeal 

with respect to Mr. Hrynew.  I would vary the trial judge’s assessment of damages to 

$87,000 plus interest. Mr. Bhasin should have his costs throughout as against Can-

Am.  There should be no costs at any level in favour of or against Mr. Hrynew. 

 Appeal allowed in part. 

 Solicitors for the appellant:  McCarthy Tétrault, Toronto. 

 Solicitors for the respondents:  Lenczner Slaght Royce Smith Griffin, 

Toronto. 
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and Kasirer JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO  

 Contracts — Breach — Performance — Duty of honest performance — 

Clause in winter maintenance agreement permitting unilateral termination of contract 

without cause upon 10 days’ notice — Contract terminated by condominium 

corporations with required notice to contractor — Contractor suing for breach of 

contract — Trial judge finding that statements and conduct by condominium 

corporations actively deceived contractor and led it to believe contract would not be 

terminated — Trial judge awarding damages for breach of contract — Whether 

exercise of termination clause constituted breach of duty of honest performance. 

 In 2012, a group of condominium corporations (“Baycrest”) entered into a 

two-year winter maintenance contract and into a separate summer maintenance contract 

with C.M. Callow Inc. (“Callow”). Pursuant to clause 9 of the winter maintenance 

contract, Baycrest was entitled to terminate that agreement if Callow failed to give 

satisfactory service in accordance with its terms. Clause 9 also provided that if, for any 

other reason, Callow’s services were no longer required, Baycrest could terminate the 

contract upon giving 10 days’ written notice. 

 In early 2013, Baycrest decided to terminate the winter maintenance 

agreement but chose not to inform Callow of its decision at that time. Throughout the 
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spring and summer of 2013, Callow had discussions with Baycrest regarding a renewal 

of the winter maintenance agreement. Following those discussions, Callow thought that 

it was likely to get a two-year renewal of the winter maintenance contract and that 

Baycrest was satisfied with its services. During the summer of 2013, Callow performed 

work above and beyond the summer maintenance contract at no charge, which it hoped 

would act as an incentive for Baycrest to renew the winter maintenance agreement.  

 Baycrest informed Callow of its decision to terminate the winter 

maintenance agreement in September 2013. Callow filed a statement of claim for 

breach of contract, alleging that Baycrest acted in bad faith. The trial judge held that 

the organizing principle of good faith performance and the duty of honest performance 

were engaged. She was satisfied that Baycrest actively deceived Callow from the time 

the termination decision was made to September 2013, and found that Baycrest acted 

in bad faith by withholding that information to ensure Callow performed the summer 

maintenance contract and by continuing to represent that the contract was not in danger 

despite knowing that Callow was taking on extra tasks to bolster the chances of the 

winter maintenance contract being renewed. She awarded damages to Callow in order 

to place it in the same position as if the breach had not occurred. The Court of Appeal 

set aside the judgment at first instance, holding that the trial judge erred by improperly 

expanding the duty of honest performance beyond the terms of the winter maintenance 

agreement. Further, it held that any deception in the communications during the 

summer of 2013 related to a new contract not yet in existence, namely the renewal that 
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Callow hoped to negotiate, and therefore was not directly linked to the performance of 

the winter contract. 

 Held (Côté J. dissenting): The appeal should be allowed and the judgment 

of the trial judge reinstated. 

 Per Wagner C.J. and Abella, Karakatsanis, Martin and Kasirer JJ. : The 

duty to act honestly in the performance of the contract precluded the active deception 

by Baycrest by which it knowingly misled Callow into believing that the winter 

maintenance agreement would not be terminated. By exercising the termination clause 

dishonestly, it breached the duty of honesty on a matter directly linked to the 

performance of the contract, even if the 10-day notice period was satisfied. 

Accordingly, the Court of Appeal should not have interfered with the conclusions of 

the trial judge. 

 The duty of honest performance in contract, formulated in Bhasin v. 

Hrynew, 2014 SCC 71, [2014] 3 S.C.R. 494, applies to all contracts and requires that 

parties must not lie or otherwise knowingly mislead each other about matters directly 

linked to the performance of the contract. In determining whether dishonesty is 

connected to a given contract, the relevant question is whether a right under that 

contract was exercised, or an obligation under that contract was performed, dishonestly. 

While the duty of honest performance is not to be equated with a positive obligation of 

disclosure, in circumstances where a contracting party lies to or knowingly misleads 
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another, a lack of a positive obligation of disclosure does not preclude an obligation to 

correct a false impression created through that party’s own actions.  

 The organizing principle of good faith recognized in Bhasin is not a 

free-standing rule, but instead manifests itself through existing good faith doctrines. 

While the duty of honest performance and the duty to exercise discretionary powers in 

good faith are distinct, like each of the different manifestations of the organizing 

principle, they should not be thought of as disconnected from one another. The duty of 

honest performance shares a common methodology with the duty to exercise 

contractual discretionary powers in good faith by fixing on the wrongful exercise of a 

contractual prerogative. Each of the specific legal doctrines derived from the 

organizing principle rest on a requirement of justice that a contracting party have 

appropriate regard to the legitimate contractual interests of their counterparty. They 

need not subvert their own interests to those of the counterparty by acting as a fiduciary 

or in a selfless manner. This requirement of justice reflects the notion that the bargain, 

the rights and obligations agreed to, is the first source of fairness between parties to a 

contract. Those rights and obligations must be exercised and performed honestly and 

reasonably and not capriciously or arbitrarily where recognized by law.  

 The duty of honesty as contractual doctrine has a limiting function on the 

exercise of an otherwise complete and clear right since the duty, irrespective of the 

intention of the parties, applies to the performance of all contracts, and by extension, 

to all contractual obligations and rights. Instead of constraining the decision to 
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terminate in and of itself, the duty of honest performance attracts damages where the 

manner in which the right was exercised was dishonest. This focus on the manner in 

which the termination right was exercised should not be confused with whether the 

right could be exercised. No contractual right, including a termination right, can be 

exercised dishonestly and, as such, contrary to the requirements of good faith. 

 The requirements of honesty in performance can go further than 

prohibiting outright lies. Whether or not a party has knowingly misled its counterparty 

is a highly fact-specific determination, and can include lies, half-truths, omissions, and 

even silence, depending on the circumstances. One can mislead through action, by 

saying something directly to its counterparty, or through inaction, by failing to correct 

a misapprehension caused by one’s own misleading conduct.  

 The duty of honest performance is a contract law doctrine, not a tort and 

therefore a nexus with the contractual relationship is required. A breach must be 

directly linked to the performance of the contract. The framework for abuse of rights 

in Quebec is useful to illustrate the required direct link between dishonesty and 

performance from Bhasin. Authorities from Quebec serve as persuasive authority and 

comparison between the common law and civil law as they evolve in Canada is a 

particularly useful and familiar exercise for the Court. Like in the Quebec civil law, no 

contractual right may be exercised dishonestly and therefore contrary to the 

requirements of good faith. The direct link exists when the party performs their 

obligation or exercises their right under the contract dishonestly. While the duty of 
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honest performance has similarities with civil fraud and estoppel, it is not subsumed by 

them. Unlike estoppel and civil fraud, the duty of honest performance does not require 

a defendant to intend that the plaintiff rely on their representation or false statement. 

 The duty of honest performance attracts damages according to the ordinary 

contractual measure. The ordinary approach is to award contractual damages 

corresponding to the expectation interest. That is, damages should put the injured party 

in the position that it would have been in had the duty been performed. Although 

reliance damages, which are the ordinary measure of damages in tort, and expectation 

damages will be the same in many if not most cases, they are conceptually distinct, and 

there is no basis to hold that a breach of the duty of honest performance should in 

general be compensated by way of reliance damages. 

 In the instant case, Baycrest knowingly misled Callow in the manner in 

which it exercised clause 9 of the winter maintenance agreement and this wrongful 

exercise of the termination clause amounts to a breach of contract. Even though 

Baycrest had what was, on its face, an unfettered right to terminate the winter 

maintenance agreement on 10 days’ notice, the right had to be exercised in keeping 

with the duty to act honestly. Baycrest’s deception was directly linked to this contract, 

because its exercise of the termination clause was dishonest. It may not have had a 

free-standing obligation to disclose its intention to terminate, but it nonetheless had an 

obligation to refrain from misleading Callow in the exercise of that clause. Baycrest 

had to refrain from false representations in anticipation of the notice period. If someone 
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is led to believe that their counterparty is content with their work and their ongoing 

contract is likely to be renewed, it is reasonable for that person to infer that the ongoing 

contract is in good standing and will not be terminated early. Having failed to correct 

Callow’s misapprehension that arose due to these false representations, Baycrest 

breached its duty of good faith in the exercise of its right of termination. Damages thus 

flow for the consequential loss of opportunity. While damages are to be measured 

against a defendant’s least onerous means of performance, the least onerous means of 

performance in this case would have been to correct the misrepresentation once 

Baycrest knew Callow had drawn a false inference. Had it done so, Callow would have 

had the opportunity to secure another contract for the upcoming winter. 

 Per Moldaver, Brown and Rowe JJ.: As a universally applicable minimum 

standard, all contracts must be performed honestly. Contracting parties may therefore 

not lie to, or otherwise knowingly mislead, each other about matters directly linked to 

performance. If a plaintiff suffers loss in reliance on its counterparty’s misleading 

conduct, the duty of honest performance serves to make the plaintiff whole. It does not, 

however, impose a duty of loyalty or of disclosure or require a party to forego 

advantages flowing from the contract. The dividing line between (1) actively 

misleading conduct, and (2) permissible non-disclosure has been clearly demarcated 

by cases addressing misrepresentation and the same settled principles apply to the duty 

of honest performance, although it also applies (unlike misrepresentation) to 

representations made after contract formation.  
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 There is, in the context of misrepresentation, a rich law accepting that 

sometimes silence or half-truths amount to a statement. Although contracting parties 

have no duty to disclose material information, a contracting party may not create a 

misleading picture about its contractual performance by relying on half-truths or partial 

disclosure. Representations need not take the form of an express statement. So long as 

it is clearly communicated, it may comprise other acts or conduct on the part of the 

defendant. The entire context, which includes the nature of the parties’ relationship, is 

to be considered in determining, objectively, whether the defendant made a 

representation to the plaintiff. The question is whether the defendant’s active conduct 

contributed to a misapprehension that could be corrected only by disclosing additional 

information. Contracting parties are required to correct representations that are 

subsequently rendered false, or which the representor later discovers were erroneous. 

The question of whether a representation has been made is a question of mixed fact and 

law, subject to appellate review only for palpable and overriding error.  

 The legal aim in remedying a breach of contract is to give the innocent 

party the full benefit of the bargain by placing it in the position it would have occupied 

had the contract been performed. But the justification for awarding expectation 

damages does not apply to breach of the duty of honest performance. In such cases, the 

issue is not that the defendant has failed to perform the contract, thereby defeating the 

plaintiff’s expectations. It is, rather, that the defendant has performed the contract, but 

has also caused the plaintiff loss by making dishonest extra-contractual 

misrepresentations concerning that performance, upon which the plaintiff relied to its 
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detriment. The plaintiff’s complaint is not lost value of performance, but detrimental 

reliance on dishonest misrepresentations. The interest being protected is not an 

expectation interest, but a reliance interest. And just as these are unrelated interests, an 

expectation measure of damage is unrelated to the breach of the duty of honest 

performance. 

 Much like estoppel and civil fraud, the duty of honest performance 

vindicates the plaintiff’s reliance interest. A contracting party that breaches this duty 

will be liable to compensate its counterparty for any foreseeable losses suffered in 

reliance on the misleading representations. The duty of honest performance is not 

subsumed by estoppel and civil fraud; rather, it protects the reliance interest in a distinct 

and broader manner since the defendant may be held liable even where it does not 

intend for the plaintiff to rely on the misleading representation. Irrespective of the 

defendant’s intention, all a plaintiff need show is that, but for its reliance on the 

misleading representation, it would not have sustained the loss.  

 Disposing of the present case is a simple matter of applying the Court’s 

decision in Bhasin; Callow’s claim should be resolved by applying only the duty of 

honest performance. There is no basis for disturbing the trial judge’s conclusions. 

Baycrest’s conduct did not fall on the side of innocent non-disclosure. The trial judge 

found that active communications between the parties deceived Callow. Baycrest 

identifies no palpable and overriding error to justify overturning these conclusions. The 

20
20

 S
C

C
 4

5 
(C

an
LI

I)



 

 

proper measure of damages represents the loss Callow suffered in reliance on 

Baycrest’s misleading representations.  

 The majority relies on the civilian concept of “abuse of rights” in its 

analysis. In so doing, it departs from the Court’s accepted practice in respect of 

comparative legal analysis. The principles that apply to this appeal are determinative 

and settled. Canada’s common law and civil law systems have adopted very different 

approaches to the place of good faith in contract law. The majority’s reliance on the 

civilian doctrine of abuse of a right distorts the analysis in Bhasin and elides the 

distinction between honest performance and good faith in the exercise of a contractual 

discretion. 

 Courts should draw on external legal concepts only where domestic law 

does not provide an answer or where it is necessary to modify or otherwise develop an 

existing legal rule. Courts may also look to the experience of other legal systems in 

considering whether a potential solution to a legal problem will result in negative 

consequences, or to observe that a domestic legal concept mirrors one found in another 

system. Even where comparative analysis is appropriate, it must be undertaken with 

care and circumspection. The golden rule in using concepts from one of Canada’s legal 

systems to modify the other is that the proposed solution must be able to completely 

and coherently integrate into the adopting system’s structure.  

 Per Côté J. (dissenting): The appeal should be dismissed. Callow’s 

recourse cannot be based on a breach of the duty of honest performance. Although 
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Baycrest’s conduct may not be laudable, it does not fall within the category of active 

dishonesty prohibited by that duty.  

 The duty of honest performance is described in Bhasin as a simple 

requirement not to lie or knowingly mislead about matters directly linked to 

performance of the contract. The requirement that parties not lie is straightforward; 

however, the kind of conduct covered by the requirement that they not otherwise 

knowingly mislead each other is not. The law imposes neither a duty of loyalty or of 

disclosure nor a requirement to forego advantages flowing from the contract on a 

contracting party. Absent a duty to disclose, it is far from obvious when exactly one’s 

silence will knowingly mislead the other contracting party or at what point a 

permissible silence turns into a non-permissible silence that may constitute a breach of 

contract. In any event, the duty of honest performance should remain clear and easy to 

apply.  

 The obligations flowing from the duty of honest performance are negative 

obligations. Extending the duty beyond that scope would detract from certainty in 

commercial dealings. Therefore, silence cannot be considered dishonest within the 

meaning of Bhasin unless there is a positive obligation to speak. Such an obligation 

does not arise simply because a party to a contract realizes that his counterparty is 

operating under a mistaken belief. Absent a duty of disclosure, a party to a contract has 

no obligation to correct his counterparty’s mistaken belief unless the party’s active 

conduct has materially contributed to it. What constitutes a material contribution will 
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obviously depend upon the context, which includes the nature of the parties’ 

relationship as well as the relevant provisions of the contract. Parties that prefer not to 

disclose certain information — which they are entitled not to do — are not required to 

adopt a new line of conduct in their contractual relationship simply because they chose 

silence over speech. 

 In the context of a right to terminate a contract without cause, a party that 

intends to end an agreement does not have to convey hints in order to alert his 

counterparty that their business relationship is in danger. No obligation to speak arises 

when a party becomes aware of his counterparty’s mistaken belief that the contract will 

not be terminated unless the party has taken positive action that materially contributed 

to that belief. If one party leads another to believe that their contract will be renewed, 

it follows that the other party can reasonably expect their business relationship to be 

extended rather than terminated. But an inference to that effect cannot be drawn in the 

abstract. In order to infer that one party, through discussions about renewal, led the 

other party to think that there was no risk their existing agreement would be terminated, 

the inference-drawing process must obviously take into account the nature of the risk 

at stake and what was actually communicated during those discussions. Otherwise, the 

inference would entail a palpable and overriding error that would be subject to appellate 

review. 

 In the present case, Baycrest bargained for a right to terminate its winter 

agreement for any reason and at any time upon giving 10 days’ notice. In her 
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assessment of Baycrest’s conduct, the trial judge did not ask herself if Baycrest lied or 

otherwise knowingly misled Callow about the exercise of its right to terminate the 

winter agreement for any other reason than unsatisfactory services. She wrongfully 

insisted on addressing alleged performance issues despite the fact that the winter 

agreement could be terminated even if Callow’s services were satisfactory. The trial 

judge also did not consider that the active deception had to be directly linked to the 

performance of the contract. It is clear that the representations she found had been made 

by Baycrest were not directly linked to the performance of the winter agreement. The 

trial judge’s misunderstanding of the applicable legal principles vitiated the 

fact-finding process. 
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The judgment of Wagner C.J. and Abella, Karakatsanis, Martin and Kasirer JJ. was 

delivered by 

 

 KASIRER J. —  

I. Introduction 

[1] This appeal concerns a clause in a commercial winter maintenance 

agreement that permitted the clients to terminate the contract unilaterally, without 

cause, upon giving the contractor 10 days’ notice. The dispute does not turn on whether 

the clause represented a fair bargain between the parties. There is also no issue about 

the meaning of the termination clause. The dispute turns rather on the manner in which 

the respondents (collectively “Baycrest”) exercised the termination clause. 

Acknowledging that 10 days’ notice was given the appellant, C.M. Callow Inc. 

(“Callow”), argues that Baycrest exercised the termination clause contrary to the 

requirements of good faith set forth by this Court in Bhasin v. Hrynew, 2014 SCC 71, 

[2014] 3 S.C.R. 494, in particular the duty to perform the contract honestly.  

[2] In Bhasin, Cromwell J. recognized a general organizing principle of good 

faith, which means that “parties generally must perform their contractual duties 

honestly and reasonably and not capriciously or arbitrarily” (para. 63). This organizing 

principle, he explained, “is not a free-standing rule, but rather a standard that underpins 

and is manifested in more specific legal doctrines and may be given different weight in 
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different situations” (para. 64). The organizing principle of good faith manifests itself 

through “existing doctrines” addressing “the types of situations and relationships in 

which the law requires, in certain respects, honest, candid, forthright or reasonable 

contractual performance” (para. 66).  

[3] In this appeal, the applicable good faith doctrine is the duty of honesty in 

contractual performance. As Cromwell J. explained in Bhasin, at para. 73, the duty of 

honesty applies to all contracts as a matter of contractual doctrine, and means “simply 

that parties must not lie or otherwise knowingly mislead each other about matters 

directly linked to the performance of the contract”. Callow says Baycrest’s failure to 

exercise its right to terminate in keeping with the mandatory duty of honest 

performance amounted to a breach of contract. It points to the trial judge’s findings that 

Baycrest withheld the information that the contract was in danger of termination. 

Baycrest then continued to represent that the contract was not in danger and knowingly 

declined to correct the false impression it had created and under which Callow was 

operating. This dishonesty continued for several months, “in anticipation of the notice 

period” wrote the trial judge and, claims Callow, resulted in it foregoing the opportunity 

to bid on other winter contracts and thereby justifies an award of damages (2017 ONSC 

7095, at para. 67 (CanLII)). 

[4] Baycrest, for its part, recalling that Cromwell J. explicitly stated in Bhasin 

that the duty of honest performance does not amount to a duty to disclose, argues that 

its silence did not constitute dishonesty. It also says the alleged dishonesty was not 
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connected to the contract in place at the time because, in its submission, the impugned 

communications related to the possibility of a future contract not yet executed. The 

Court of Appeal agreed and overturned the trial judge’s decision (2018 ONCA 896, 

429 D.L.R. (4th) 704). 

[5]  I respectfully disagree with the Court of Appeal on whether the manner in 

which the termination clause was exercised ran afoul of the minimum standard of 

honesty. The duty to act honestly in the performance of the contract precludes active 

deception. Baycrest breached its duty by knowingly misleading Callow into believing 

the winter maintenance agreement would not be terminated. By exercising the 

termination clause dishonestly, it breached the duty of honesty on a matter directly 

linked to the performance of the contract, even if the 10-day notice period was satisfied 

and irrespective of their motive for termination. For the reasons that follow, I would 

allow the appeal and restore the judgment of the Ontario Superior Court of Justice. 

II. Background  

[6] Baycrest includes 10 condominium corporations managed by 

Condominium Management Group and a designated property manager. Each 

corporation has its own board of directors to manage its affairs and, collectively, they 

established a Joint Use Committee (“JUC”). The JUC makes decisions regarding the 

joint and shared assets of the condominiums. In 2010, the condominium corporations 

entered into a two-year winter maintenance agreement with Callow, a corporation 

owned and operated by Christopher Callow. Pursuant to the terms of the agreement, 
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Callow provided winter services, including snow removal, to the condominium 

corporations. 

[7] At the conclusion of the two-year term in 2012, the corporations entered 

into two new agreements with Callow. Joseph Peixoto — president of one of the 

condominium corporations, and representative on the JUC — negotiated the main 

pricing terms with Mr. Callow for the renewal of the winter maintenance contract, 

which also added a separate summer maintenance services contract.  

[8] At issue in this appeal is the winter maintenance agreement, which had a 

new two-winter term from November 1, 2012 to April 30, 2014. Pursuant to clause 9, 

the corporations were entitled to terminate the winter maintenance agreement if Callow 

failed to give satisfactory service in accordance with the terms of this Agreement. 

Moreover, clause 9 provided that “if for any other reason [Callow’s] services are no 

longer required for the whole or part of the property covered by this Agreement, then 

the [condominium corporations] may terminate this contract upon giving ten (10) days’ 

notice in writing to [Callow]” (A.R., vol. III, at p. 10). 

[9] During the first winter of the two-winter term, there were complaints from 

occupants of various condominiums, many of which related to snow removal from 

individual parking stalls. In January 2013, Mr. Callow attended a JUC meeting to 

address the concerns. The minutes reflected the positive nature of this meeting, 

recording that “[t]he Committee confirmed that [Callow] has been diligent in 

addressing this issue as best as could be expected considering the nature of the storms 
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recently experienced” (A.R., vol. III, at p. 35). After the meeting, the property manager 

at the time also sent a follow-up email to the JUC members: “I know that your Board 

has been generally satisfied with the snow removal — so there is nothing outstanding 

to report here” (p. 39).  

[10] A few months later — still in the first year of the agreement — respondent 

Tammy Zollinger became the property manager. About three weeks after 

Ms. Zollinger’s arrival, another JUC meeting was held, this time without Mr. Callow 

present. During the meeting, Ms. Zollinger advised the JUC to terminate the winter 

maintenance agreement with Callow “due to poor workmanship in the 2012-13 winter” 

(A.R., vol. III, at p. 43). The minutes went on to indicate that Ms. Zollinger had 

reviewed the contract and advised the JUC members that they could terminate the 

contract with Callow with no financial penalty. Ms. Zollinger further advised that she 

would get quotes from other snow removal contractors. The JUC voted to terminate the 

winter maintenance agreement shortly thereafter, “in either March or April” of 2013 

(trial reasons, at para. 51). Baycrest chose not to inform Mr. Callow of its decision to 

terminate the winter maintenance agreement at that time.  

[11] Although only one winter of the two-winter term had been completed, 

Callow began discussions throughout the spring and summer of 2013 with Baycrest 

regarding a renewal of the winter maintenance agreement. Specifically, Mr. Callow had 

various exchanges with two condominium corporations’ board members, one of whom 

was Mr. Peixoto. Following these conversations, wrote the trial judge, “Mr. Callow 
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thought that he was likely to get a two-year renewal of his winter maintenance services 

contract and they were satisfied with his services” (para. 41). 

[12] Meanwhile, Callow continued to fulfill its obligations under the winter and 

summer maintenance agreements including, pursuant to the latter arrangement, 

finishing “spring cleanup”, cutting grass on a weekly basis and conducting garbage 

pick-up. Furthermore, during the summer of 2013, Callow “performed work above and 

beyond [its] summer maintenance services contract” (para. 42), even doing what 

Mr. Callow described as some “freebie” work, which he hoped would act as an 

incentive for Baycrest to renew the winter maintenance agreement at the end of the 

upcoming winter. 

[13] Conversations between Callow and Mr. Peixoto continued into July 2013, 

at which time Callow decided to improve the appearance of two gardens. In an email 

dated July 17, 2013, Mr. Peixoto wrote to another condominium corporation board 

member regarding this “freebie” work, writing in part: “It’s nice he’s doing it but I am 

sure it’s an attempt at us keeping him. Btw, I was talking to him last week as well and 

he is under the impression we’re keeping him for winter again. I didn’t say a word to 

him cuz I don’t wanna get involved but I did tell [Ms. Zollinger] that [Mr. Callow] 

thinks we’re keeping him for winter” (A.R., vol. III, at p. 73).  

[14] Baycrest did not inform Callow about the decision to terminate the winter 

maintenance agreement until September 12, 2013. At that point, Ms. Zollinger advised 

Callow by way of email “that Baycrest will not be requiring your services for the winter 
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contract for the 2013/2014 season, as per section 9 of the contract, Baycrest needs to 

provide the contractor with 10 days’ notice” (A.R., vol. III, at p. 49). 

[15] Callow consequently filed a statement of claim for breach of contract, 

alleging that Baycrest acted in bad faith by accepting free services while knowing 

Callow was offering them in order to maintain their future contractual relationship. 

Moreover, Callow alleged that Baycrest knew or ought to have known that Callow 

would not seek other winter maintenance contracts in reliance on the representations 

that Callow was providing satisfactory service and the contract would not be 

prematurely terminated. Accordingly, “[a]s a result of these misrepresentations and/or 

bad faith conduct, [Mr. Callow on behalf of Callow] did not bid on other tenders for 

winter maintenance contracts. [Baycrest is] now liable for Callow’s damages for loss 

of opportunity” (A.R., vol. I, p. 45, at para. 30). Finally, Callow alleged that Baycrest 

was unjustly enriched by the free services it provided in the summer of 2013. 

[16] Callow sought damages in the amount of $81,383.68 for breach of contract, 

an amount equivalent to the one year remaining on the winter maintenance agreement, 

damages for intentional interference with contractual relations, inducing breach of 

contract, and negligent misrepresentation. It also asked for damages in the amount of 

$5,000.00 for unjust enrichment, an amount equivalent to the “freebie” work, and 

pre- and post-judgment interest and costs on a substantial indemnity basis. 

III. Prior Decisions  
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A. Ontario Superior Court of Justice (O’Bonsawin J.) 

[17] In her review of the circumstances of the dispute, the trial judge 

commented on the testimony of several key witnesses, concluding that Mr. Callow was 

a credible witness. In contrast, she found that Baycrest’s witnesses — including a 

former property manager, as well as Ms. Zollinger and Mr. Peixoto — had “provided 

many exaggerations, over-statements and constantly provided comments contrary to 

the written evidence” (para. 11). The trial judge thus preferred Mr. Callow’s version of 

events to that of Baycrest.  

[18] At trial, Baycrest advanced two main submissions. First, it argued that, as 

a matter of simple contractual interpretation, clause 9 clearly and unambiguously states 

that it could terminate the contract for any reason by providing Callow with 10 days’ 

notice in writing. Second, even though no cause had to be shown to invoke clause 9, 

Baycrest nonetheless argued that the evidence before the trial judge demonstrated that 

Callow’s level of service did not comply with the contractual specifications and was 

not to its complete satisfaction.  

[19] The trial judge dismissed both arguments. First, she found that Callow’s 

work met the requisite standard. While there were complaints about Callow’s work, 

she observed that “a significant portion related to the clearing of parking stalls, which 

was the fault of owners/tenants who did not move their vehicles”. “Was the quality of 

Callow’s work below standard?” asked the trial judge, “The evidence leads me”, she 

wrote, “to answer no” (para. 55). 

20
20

 S
C

C
 4

5 
(C

an
LI

I)



 

 

[20] Second, the trial judge held that this was not a simple contractual 

interpretation case. In her view, the organizing principle of good faith performance and 

the duty of honest performance were engaged. The trial judge explained that, as 

Cromwell J. noted in Bhasin, the duty of honest performance should not be confused 

with a duty of disclosure. “However,” she wrote, “contracting parties must be able to 

rely on a minimum standard of honesty” to ensure “that parties will have a fair 

opportunity to protect their interests if the contract does not work out” (para. 60, citing 

Bhasin, at para. 86). For the purposes of drawing a distinction between the failure to 

disclose a material fact and active dishonesty, the trial judge observed that “[u]nless 

there is active deception, there is no unilateral duty to disclose information before the 

notice period” (para. 61). 

[21] The trial judge was satisfied that Baycrest “actively deceived” Callow from 

the time the termination decision was made in March or April 2013 to the time when 

notice was given on September 12, 2013. Specifically, she found that Baycrest “acted 

in bad faith by (1) withholding the information to ensure Callow performed the summer 

maintenance services contract; and (2) continuing to represent that the contract was not 

in danger despite [Baycrest’s] knowledge that Callow was taking on extra tasks to 

bolster the chances of renewing the winter maintenance services contract” (para. 65). 

Given the active communications between the parties during the summer of 2013, 

“which deceived Callow”, the trial judge “[did] not accept [Baycrest’s] argument that 

no duty was owed to disclose the decision to terminate the contract before the notice” 

(para. 66). “The minimum standard of honesty”, she concluded, “would have been to 
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address the alleged performance issues, to provide prompt notice, or to refrain from 

any representations in anticipation of the notice period” (para. 67).  

[22] The trial judge tied Baycrest’s dishonesty to the way in which it delayed 

invocation of the 10-day notice period set out in clause 9, while it actively deceived 

Callow that the contract was not in jeopardy. Her reasons relied upon, by analogy, the 

law recognizing a duty to exercise good faith in the manner of dismissal when 

terminating an employee. She noted that Baycrest “intentionally withheld the 

information in bad faith” (para. 69). She expressly acknowledged that exercising a 

termination clause is not, in itself, evidence of a breach of good faith. However, in this 

case, Baycrest deliberately deceived Callow about termination, which was a breach of 

the duty of honest performance. 

[23] By reason of this contractual breach, the trial judge awarded damages to 

Callow, in order to place it in the same position as if the breach had not occurred. These 

damages amounted to $64,306.96, a sum equivalent to the value of the winter 

maintenance agreement for one year, minus expenses that Callow would typically 

incur; a further amount of $14,835.14, representing the value of one year of a lease of 

equipment that Callow would not have leased if it had known the winter maintenance 

was to be terminated; and $1,600.00 for the final invoice for the summer work, which 

Baycrest had failed to pay to Callow. Costs were awarded to Callow. 

[24] The trial judge was also satisfied that Baycrest was unjustly enriched due 

to the “freebie” work performed by Callow during the summer of 2013. She declined, 
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however, to award damages for the unjust enrichment since Callow failed to provide 

evidence of its expenses.  

B. Court of Appeal for Ontario (Lauwers, Huscroft and Trotter JJ.A.) 

[25] Baycrest appealed, arguing that the trial judge erred in two respects. First, 

it alleged she erred by improperly expanding the duty of honest performance beyond 

the terms of the winter maintenance agreement. Second, it argued the trial judge erred 

in assessing damages. 

[26] The Court of Appeal unanimously agreed with Baycrest on the first point, 

and set aside the judgment at first instance. The Court of Appeal recognized, as the trial 

judge had found, that the “[d]irectors of two of the condominium corporations and 

members of the JUC were aware that Mr. Callow was performing ‘freebie’ work, and 

knew he was under the impression that the contracts were likely to be renewed” 

(para. 5). Nonetheless, the court stressed that Bhasin was a modest, incremental step, 

and good faith is to be applied in a manner so as to avoid commercial uncertainty. As 

such, the duty of honesty “does not impose a duty of loyalty or of disclosure or to 

require a party to forego advantages flowing from the contract” (para. 12, citing Bhasin, 

at para. 73).  

[27] The Court of Appeal further emphasized that Callow had made two 

concessions in its factum. First, Callow acknowledged that Baycrest was not 

contractually required to disclose its decision to terminate the winter maintenance 
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agreement prior to the 10-day notice period. Second, Callow acknowledged that the 

failure to provide notice on a more timely basis was not, in and of itself, evidence of 

bad faith. Because there is “no unilateral duty to disclose information relevant to 

termination”, the court reasoned Baycrest “[was] free to terminate the winter contract 

with [Callow] provided only that [it] informed him of [its] intention to do so and gave 

the required notice. That is all that [Callow] bargained for, and all that he was entitled 

to” (para. 17). While the trial judge’s findings “may well suggest a failure to act 

honourably,” the Court of Appeal expressed its view that the findings “do not rise to 

the high level required to establish a breach of the duty of honest performance” 

(para. 16).  

[28] In any event, the Court of Appeal said that any deception in the 

communications during the summer of 2013 related to a new contract not yet in 

existence, namely the renewal that Callow hoped to negotiate. Accordingly, in its view, 

any deception could not be said to be directly linked to the performance of the winter 

contract (para. 18).  

[29] Given the Court of Appeal’s conclusion, it did not address damages.  

IV. Analysis  

A. Overview of the Appeal  
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[30] This appeal presents this Court with an opportunity to clarify what 

constitutes a breach of the duty of honest performance where it manifests itself in 

connection with the exercise of a seemingly unfettered, unilateral termination clause. 

Pointing to what it calls Baycrest’s active deception in the exercise of the clause, 

Callow says this conduct was a breach of the duty of honest performance recognized 

in Bhasin.  

[31] Before this Court, Callow does not dispute the meaning of clause 9. Nor 

does Callow’s argument on appeal concern the adequacy of the bargain struck with 

Baycrest or whether the termination was unjustified. Callow is not saying, for instance, 

that it should have been afforded more notice because the 10-day period was unfair in 

the circumstances. I recognize that, at trial, there was some question as to whether the 

termination was fitting given Callow’s work record. Indeed, the trial judge found in 

Callow’s favour on this point, concluding that it had provided satisfactory services. But 

the suggestions that Callow was terminated for some improper purpose or motive, or 

even that the termination was unreasonable, need not be determined on this appeal. The 

narrow question addressed here is whether Baycrest failed to satisfy its duty not to lie 

or knowingly deceive Callow about matters directly linked to the performance of the 

winter maintenance agreement, specifically by exercising the termination clause as it 

did. 

[32] In the present circumstances, Callow says Baycrest misled Mr. Callow 

about the possible renewal of the winter maintenance agreement and, as a result, it 
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knowingly deceived him into thinking it was satisfied with Callow’s performance of 

the agreement then in force for the upcoming winter season. Callow says it mistakenly 

inferred, as a consequence of this dishonesty, that there was no danger of the existing 

winter contract being terminated pursuant to clause 9 of the contract. This, Callow 

submits, was to the full knowledge of Baycrest, who failed to correct its false 

impression which amounted to a breach of the duty of honest performance. In short, 

Callow says this deceitful conduct meant the exercise of the termination clause was 

wrongful in that it was breached even if, strictly speaking, the required notice was 

given. This should give rise, claims Callow, to compensatory damages on the ordinary 

measure as the trial judge had ordered: damages for lost profits, wasted expenditures 

and an unpaid invoice.  

[33] In addition to the duty of honest performance, Callow invokes a 

free-standing duty to exercise contractual discretionary powers in good faith, which, it 

argues, Cromwell J. also recognized in Bhasin and which would justify the same award 

in damages. Furthermore, in the event the Court disagrees that there has been a breach 

of one or another of those existing duties, Callow submits, alternatively, that this Court 

should recognize a new duty of good faith, which would prohibit “active 

non-disclosure”.  

[34] In answer, Baycrest notes the concessions made by Callow before the Court 

of Appeal, specifically that clause 9 on its face did not require it to give more notice. 

Baycrest agrees with the Court of Appeal that whatever communications took place 
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between the parties, those communications concerned a future contract and were not 

directly related to the performance of the winter contract then in force. The agreement 

granted Baycrest an unqualified right to terminate the contract on notice for any reason, 

which is precisely what occurred. Recalling that the duty to act honestly in performance 

is not a duty of disclosure and does not impose a duty of loyalty akin to that of a 

fiduciary, Baycrest says that Callow seeks to have it subvert its own interest by 

requiring it to inform Callow of its intention to end the winter maintenance agreement 

before the stipulated 10 days’ notice. The Court of Appeal was thus correct in 

concluding that the bargain struck by the parties entitled Baycrest to end the contract 

as it did. In a similar vein, with respect to the duty to exercise discretionary powers in 

good faith, Baycrest says that because it respected the terms of the contract, the issue 

of abuse of contractual discretion does not arise on the facts of this case. 

[35] In any event, Baycrest emphasizes the conclusion reached by the Court of 

Appeal that any discussions in the spring and summer of 2013 that may have misled 

Callow were connected to pre-contractual negotiations. Thus, any dishonesty cannot 

be said to be directly linked to the performance of the winter maintenance agreement.  

[36] The appeal should be allowed. I respectfully disagree with the Court of 

Appeal on two main points.  

[37] First, Bhasin is clear that even though Baycrest had what was, on its face, 

an unfettered right to terminate the winter maintenance agreement on 10 days’ notice, 

the right had to be exercised in keeping with the duty to act honestly, i.e. Baycrest could 
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not “lie or otherwise knowingly mislead” Callow “about matters directly linked to the 

performance of the contract”. According to the Court of Appeal, any dishonesty was 

about a renewal, which was in turn connected to pre-contractual negotiations to which 

the duty as stated in Bhasin does not apply. I respectfully disagree. In my view, the 

Court of Appeal may have erroneously framed the trial judge’s findings at paragraph 6, 

writing that she found that Baycrest had represented “that the winter contract was not 

in danger of non-renewal” (emphasis added). Referring instead to the ongoing winter 

services agreement, the trial judge had found Baycrest misrepresented “that the contract 

was not in danger despite [Baycrest’s] knowledge that Callow was taking on extra tasks 

to bolster the chances of renewing the winter maintenance services contract” (para. 65). 

In determining whether dishonesty is connected to a given contract, the relevant 

question is generally whether a right under that contract was exercised, or an obligation 

under that contract was performed, dishonestly. As I understand it, the trial judge’s 

finding was that the dishonesty in this case was related not to a future contract but to 

the termination of the winter maintenance agreement. If someone is led to believe that 

their counterparty is content with their work and their ongoing contract is likely to be 

renewed, it is reasonable for that person to infer that the ongoing contract is in good 

standing and will not be terminated early. This is what the trial judge found. Simply 

said, Baycrest’s alleged deception was directly linked to this contract because its 

exercise of the termination clause in this contract was dishonest. 

[38] Second, the Court of Appeal erred when it concluded that the trial judge’s 

findings did not amount to a breach of the duty of honest performance. While the duty 
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of honest performance is not to be equated with a positive obligation of disclosure, this 

too does not exhaust the question as to whether Baycrest’s conduct constituted, as a 

breach of the duty of honesty, a wrongful exercise of the termination clause. Baycrest 

may not have had a free-standing obligation to disclose its intention to terminate the 

contract before the mandated 10 days’ notice, but it nonetheless had an obligation to 

refrain from misleading Callow in the exercise of that clause. In circumstances where 

a party lies to or knowingly misleads another, a lack of a positive obligation of 

disclosure does not preclude an obligation to correct the false impression created 

through its own actions. 

[39] In light of these points, it is my view that this is not a simple contractual 

interpretation case bearing on the meaning to be given to clause 9. Nor is this a case 

involving passive failure to disclose a material fact. Instead, as recognized by the Court 

of Appeal, “[n]ot only did [Baycrest] fail to inform [Callow] of [its] decision to 

terminate, . . . [it] actively deceived Callow as to [its] intentions and accepted the 

‘freebie’ work [it] performed, in the knowledge that this extra work was performed 

with the intention/hope of persuading [Baycrest] to award [Callow] additional contracts 

once the present contracts expired” (para. 15 (emphasis added)). While Baycrest was 

not required to subvert its legitimate contractual interests to those of Callow in respect 

of the existing winter services agreement, it could not, as it did, “undermine those 

interests in bad faith” (Bhasin, at para. 65). 
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[40] For the reasons that follow, this dispute can be resolved on the basis of the 

first ground of appeal relating to the duty of honest performance. Baycrest knowingly 

misled Callow in the manner in which it exercised clause 9 of the agreement and this 

wrongful exercise of the termination clause amounts to a breach of contract under 

Bhasin. In the circumstances, I find it unnecessary to answer Callow’s argument that, 

irrespective of the question of honesty, Baycrest breached a duty to exercise a 

discretionary power in good faith. Nor is it necessary to extend Bhasin to recognize a 

new duty of good faith relating to what Callow has described as “active non-disclosure” 

of information germane to performance. 

B. The Duty of Honest Performance  

(1) The Dishonesty Is Directly Linked to the Performance of the Contract 

[41] I turn first to Callow’s submission that the Court of Appeal erred in 

concluding that the dishonesty was not connected to the contract “then in effect” 

(C.A. reasons, at para. 18). As I will endeavour to explain, while Baycrest had the right 

to terminate, it breached the duty of honest performance in exercising the right as it 

did. 

[42] Callow relies on the duty of honest performance in contract formulated in 

Bhasin. This duty, which applies to all contracts, “requires the parties to be honest with 

each other in relation to the performance of their contractual obligations” (para. 93). 

While this formulation of the duty refers explicitly to the performance of contractual 
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obligations, it applies, of course, both to the performance of one’s obligations and to 

the exercise of one’s rights under the contract. Cromwell J. concluded, at paragraphs 94 

and 103, that the finding that the non-renewal clause had been exercised dishonestly 

made out a breach of the duty: 

The trial judge made a clear finding of fact that Can-Am “acted 

dishonestly toward Bhasin in exercising the non-renewal clause”: 

para. 261; see also para. 271. There is no basis to interfere with that finding 

on appeal. It follows that Can-Am breached its duty to perform the 

Agreement honestly. 

 

. . . 

 

As the trial judge found, this dishonesty on the part of Can-Am was 

directly and intimately connected to Can-Am’s performance of the 

Agreement with Mr. Bhasin and its exercise of the non-renewal provision. 

I conclude that Can-Am breached the 1998 Agreement when it failed to act 

honestly with Mr. Bhasin in exercising the non-renewal clause. 

[Emphasis added.] 

This same framework for analysis applies to this appeal. The trial judge here made a 

clear finding of fact that Baycrest acted dishonestly toward Callow by representing that 

the contract was not in danger even though a decision to terminate the contract had 

already been made (paras. 65 and 67). There is no basis to interfere with that finding 

on appeal. As I will explain, it follows that Baycrest deceived Callow and thereby 

breached its duty of honest performance. 

[43] I begin by recognizing the debate as to the extent to which good faith, 

beyond the duty of honesty, should substantively constrain a right to terminate, in 

particular one found in a contract (see, e.g., W. Courtney, “Good Faith and 
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Termination: The English and Australian Experience” (2019), 1 Journal of 

Commonwealth Law 185, at p. 189; M. Bridge, “The Exercise of Contractual 

Discretion” (2019), 135 L.Q.R. 227, at p. 247). For some, the right to terminate is in 

the nature of an “absolute right” insulated from judicial oversight, unlike the exercise 

of contractual discretion (see E. Peel, The Law of Contract (15th ed. 2020), at 

para. 18-088). To this end, I recall that Cromwell J. observed that “[c]lassifying the 

decision not to renew the contract as a contractual discretion would constitute a 

significant expansion of the decided cases under that type of situation” (Bhasin, at 

para. 72). I need not and do not seek to resolve this debate in this case. I emphasize that 

Cromwell J. himself recognized that, regardless of this debate, the non-renewal clause 

could not be exercised dishonestly (para. 94). Whatever the full range of circumstances 

to which good faith is relevant to contract law in common law Canada, it is beyond 

question that the duty of honesty is germane to the performance of this contract, in 

particular to the way in which the unilateral right to terminate for convenience set forth 

in clause 9 was exercised. 

[44] As a further preliminary matter, I recall that the organizing principle of 

good faith recognized by Cromwell J. is not a free-standing rule, but instead manifests 

itself through existing good faith doctrines, and that this list may be incrementally 

expanded where appropriate. In this case, Callow invokes two existing doctrines: the 

duty of honest performance and the duty to exercise discretionary powers in good faith. 

In my view, properly understood, the duty to act honestly about matters directly linked 

to the performance of the contract — the exercise of the termination clause — is 
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sufficient to dispose of this appeal. No expansion of the law set forth in Bhasin is 

necessary to find in favour of Callow. Rather, this appeal provides an opportunity to 

illustrate this existing doctrine that, I say respectfully, was misconstrued by the Court 

of Appeal. 

[45] While these two existing doctrines are indeed distinct, like each of the 

different manifestations of the organizing principle, they should not be thought of as 

disconnected from one another. Cromwell J. explained that good faith contractual 

performance is a shared “requirement of justice” that underpins and informs the various 

rules recognized by the common law on obligations of good faith contractual 

performance (Bhasin, at para. 64). The organizing principle of good faith was intended 

to correct the “piecemeal” approach to good faith in the common law, which too often 

failed to take a consistent or principled approach to similar problems and, instead, 

develop the law in this area in a “coherent and principled way” (paras. 59 and 64). 

[46] By insisting upon the thread that ties the good faith doctrines together — 

expressed through the organizing principle — courts will put an end to the very 

piecemeal and incoherent development of good faith doctrine in the common law 

against which Cromwell J. sought to guard. While the duty of honest performance 

might bear some resemblance to the law of misrepresentation, for example, in a way 

that good faith in other settings may not, Bhasin encourages us to examine how other 

existing good faith doctrines, distinct but nonetheless connected, can be used as helpful 
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analytical tools in understanding how the relatively new duty of honest performance 

operates in practice. 

[47] The specific legal doctrines derived from the organizing principle rest on a 

“requirement of justice” that a contracting party, like Baycrest here in respect of the 

contractual duty of honest performance, have appropriate regard to the legitimate 

contractual interests of their counterparty (Bhasin, at paras. 63-64). It need not, 

according to Bhasin, subvert its own interests to those of Callow by acting as a fiduciary 

or in a selfless manner that would confer a benefit on Callow. To be sure, this 

requirement of justice reflects the notion that the bargain, the rights and obligations 

agreed to, is the first source of fairness between parties to a contract. But by the same 

token, those rights and obligations must be exercised and performed, as stated by the 

organizing principle, honestly and reasonably and not capriciously or arbitrarily where 

recognized by law. This requirement of justice, rooted in a contractual ideal of 

corrective justice, ties the existing doctrines of good faith, including the duty to act 

honestly, together. The duty of honest performance is but an exemplification of this 

ideal. Here, based on its failure to perform clause 9 honestly, Baycrest committed a 

breach of contract, a civil wrong, for which it has to answer. 

[48] When, in Bhasin, Cromwell J. recognized a duty to act honestly in the 

performance of contracts, he explained that this duty “should not be thought of as an 

implied term, but a general doctrine of contract law that imposes as a contractual duty 

a minimum standard of honest contractual performance” (para. 74). Characterizing this 
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new duty as a matter of contractual doctrine was appropriate, Cromwell J. wrote, “since 

parties will rarely expect that their contracts permit dishonest performance of their 

obligations” (para. 76). The duty therefore applies even where — as in our case — the 

parties have expressly provided for the modalities of termination given that the duty of 

good faith “operates irrespective of the intentions of the parties” (para. 74). No 

contractual right, including a termination right, can be exercised dishonestly and, as 

such, contrary to the requirements of good faith. 

[49] Cromwell J.’s choice of language is telling. It is not enough to say that, 

temporally speaking, dishonesty occurred while both parties were performing their 

obligations under the contract; rather, the dishonest or misleading conduct must be 

directly linked to performance. Otherwise, there would simply be a duty not to tell a 

lie, with little to limit the potentially wide scope of liability. 

[50] The duty of honest performance is a contract law doctrine, setting it apart 

from other areas of the law that address the legal consequences of deceit with which it 

may share certain similarities. One could imagine analyzing the facts giving rise to a 

duty of honest performance claim through the lens of other existing legal doctrines, 

such as fraudulent misrepresentation giving rise to rescission of the contract or the tort 

of civil fraud (see, e.g., B. MacDougall, Misrepresentation (2016), at §1.144-1.145). 

However, in Bhasin, Cromwell J. wrote explicitly that while the duty of honest 

performance has similarities with civil fraud and estoppel “it is not subsumed by them” 

(para. 88). For instance, unlike estoppel and civil fraud, the duty of honest performance 
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does not require a defendant to intend that the plaintiff rely on their representation or 

false statement. Cromwell J. explicitly defined the duty as a new and distinct doctrine 

of contract law, not giving rise to tort liability or tort damages but rather resulting in a 

breach of contract when violated (paras. 72-74, 90, 93 and 103). We are not asked by 

the parties to depart from this approach. 

[51] In light of Bhasin, then, how is the duty of honest performance 

appropriately limited? The breach must be directly linked to the performance of the 

contract. Cromwell J. observed a contractual breach because Can-Am “acted 

dishonestly toward Bhasin in exercising the non-renewal clause” (para. 94). He 

pointed, in particular, to the trial judge’s conclusion that Can-Am “acted dishonestly 

with Mr. Bhasin throughout the period leading up to its exercise of the non-renewal 

clause” (para. 98; see also para. 103). Accordingly, it is a link to the performance of 

obligations under a contract, or to the exercise of rights set forth therein, that controls 

the scope of the duty. In a comment on Bhasin, Professor McCamus underscored this 

connection: “Cromwell J was of the view that the new duty of honesty could be 

breached in the context of the exercise of a right of non-renewal. That was the holding 

in Bhasin” (“The New General ‘Principle’ of Good Faith Performance and the New 

‘Rule’ of Honesty in Performance in Canadian Contract Law” (2015), 32 J.C.L. 103, 

at p. 115). While the abuse of discretion was not the basis of the damages awarded in 

Bhasin, the duty of honest performance shares a common methodology with the duty 

to exercise contractual discretionary powers in good faith by fixing, at least in 

circumstances like ours, on the wrongful exercise of a contractual prerogative.  
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[52] Importantly, Callow does not seek to bar Baycrest from exercising the 

termination clause here; like in Bhasin, it only seeks damages flowing from the fact 

that the clause was exercised dishonestly. In other words, Callow’s argument, properly 

framed, is that Baycrest could not exercise clause 9 in a manner that breached the duty 

of honesty, however absolute that right appeared on its face. 

[53] Good faith is thus not relied upon here to provide, by implication, a new 

contractual term or a guide to interpretation of language that was somehow an unclear 

statement of parties’ intent. Instead, the duty of honesty as contractual doctrine has a 

limiting function on the exercise of an otherwise complete and clear right because the 

duty, irrespective of the intention of the parties, applies to the performance of all 

contracts and, by extension, to all contractual obligations and rights. This means, 

simply, that instead of constraining the decision to terminate in and of itself, the duty 

of honest performance attracts damages where the manner in which the right was 

exercised was dishonest. 

[54] The issue, then, is not whether the clause was properly interpreted, or 

whether the bargain itself is inadequate. Moreover, what is important is not the failure 

to act honestly in the abstract but whether Baycrest failed to act honestly in exercising 

clause 9. Stated simply, no contractual right can be exercised in a dishonest manner 

because, pursuant to Bhasin, that would be contrary to an imperative requirement of 

good faith, i.e. not to lie or knowingly deceive one’s counterparty in a matter directly 

linked to the performance of the contract. 

20
20

 S
C

C
 4

5 
(C

an
LI

I)



 

 

[55] This argument invites this Court to explain if and how Baycrest wrongfully 

exercised the termination clause, quite apart from any notice requirement. I would add 

that this focus on the manner in which the termination right was exercised should not 

be confused with whether the right could be exercised. Callow does not allege that 

Baycrest did not have the right to terminate the agreement — this entitlement to do so 

on 10 days’ notice, pursuant to clause 9, is not at issue here. However, according to 

Callow, that right was exercised dishonestly, in breach of the duty in Bhasin, obliging 

Baycrest to pay damages as a consequence of its behaviour. Accordingly, I would draw 

the same distinction made by Cromwell J. in Bhasin regarding the exercise of the 

non-renewal clause at issue in that case: Can-Am acted dishonestly towards Mr. Bhasin 

in exercising the non-renewal clause as it did, and was liable for damages as a result, 

but it was not precluded from exercising its prerogative not to renew the contract. 

[56] In service of its argument that Baycrest breached the duty of honest 

performance in its exercise of clause 9 of the contract, Callow points to references in 

Bhasin to Quebec law (at paras. 32, 35, 41, 44, 82 and 85) and in particular to 

Cromwell J.’s reference to the theory of the abuse of contractual rights set forth in 

arts. 6, 7 and 1375 of the Civil Code of Québec (“C.C.Q.” or “Civil Code”) (para. 83). 

Callow observes that the requirement not to abuse contractual rights is recognized as a 

feature of good faith performance in Quebec. It submits that the allusion to the doctrine 

of abuse of rights was an indication of the requirements of good faith in Bhasin and 

argues that the same framework can usefully illustrate how the common law duty of 

honesty constrains the termination clause in this case. 
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[57] I agree that looking to Quebec law is useful here. The direct link between 

the dishonest conduct and the exercise of clause 9 was not properly identified by the 

Court of Appeal in this case and Quebec law helps illustrate the requirement that there 

be such a link from Bhasin. In my view, Baycrest’s dishonest conduct is not a wrong 

independent of the termination clause but a breach of contract that, properly 

understood, manifested itself upon the exercise of clause 9. Through that direct link 

between the dishonesty and the exercise of the clause, the conduct is understood as 

contrary to the requirements of good faith. This emerges more plainly when considered 

in light of the civilian doctrine of contractual good faith alluded to in Bhasin, 

specifically the fact that, in Quebec “[t]he notion of good faith includes (but is not 

limited to) the requirement of honesty in performing the contract” (para. 83). Thus, like 

in Quebec civil law, no contractual right may be exercised dishonestly and therefore 

contrary to the requirements of good faith. Properly raised by Cromwell J., this 

framework for connecting the exercise of a contractual clause and the requirements of 

good faith is helpful to illustrate, for the common law, the link made in Bhasin that the 

Court of Appeal failed to identify here. 

[58] Mindful no doubt of its unique vantage point which offers an occasion to 

observe developments in both the common law and the civil law in its work, this Court 

has often drawn on this country’s bijural environment to inform its decisions, 

principally in private law appeals. While this practice has varied over time and has been 

most prevalent in civil law cases in which common law authorities are considered, the 

influence of bijuralism is not and need not be confined to appeals from Quebec or to 
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matters relating to federal legislation (see J.-F. Gaudreault-DesBiens, Les solitudes du 

bijuridisme au Canada (2007), at pp. 7-22). In its modern jurisprudence, this Court has 

recognized the value of looking to legal sources from Quebec in common law appeals, 

and has often observed how these sources resolve similar legal issues to those faced by 

the common law (see, e.g., Canadian National Railway Co. v. Norsk Pacific Steamship 

Co., [1992] 1 S.C.R. 1021, at pp. 1143-44; Deloitte & Touche v. Livent Inc. (Receiver 

of), 2017 SCC 63, [2017] 2 S.C.R. 855, at para. 138; see also Kingstreet Investments 

Ltd. v. New Brunswick (Finance), 2007 SCC 1, [2007] 1 S.C.R. 3, at para. 41). Used in 

this way, authorities from Quebec do not, of course, bind this Court in its disposition 

of a private law appeal from a common law province, but rather serve as persuasive 

authority, in particular, by shedding light on how the jurisdictionally applicable rules 

work. In my respectful view, it is uncontroversial that, when done carefully, sources of 

law may be used in this way (Farber v. Royal Trust Co., [1997] 1 S.C.R. 846, at 

para. 32, citing J.-L. Baudouin, “L’interprétation du Code civil québécois par la Cour 

suprême du Canada” (1975), 53 Can. Bar Rev. 715, at p. 726). As Robert J. Sharpe put 

it, writing extra-judicially, judges “should strive to maintain the coherence and integrity 

of the law as defined by the binding authorities, using persuasive authority to elaborate 

and flesh out its basic structure” (Good Judgment: Making Judicial Decisions (2018), 

at pp. 171-72).  

[59] This does not mean the appropriate use of these sources is limited to cases 

where there is a gap in the law of the jurisdiction in which the appeal originates, in the 

sense that there is no answer to the legal problem in that law, or where a court 
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contemplates modifying an existing rule. Respectfully said, I am aware of no authority 

of this Court supporting so restrictive an approach and note that, while unresolved, 

there are serious debates in both the common law and the civil law as to what exactly 

a “gap” in the law might be (see, e.g., J. Gardner, “Concerning Permissive Sources and 

Gaps” (1988), 8 Oxford J. Leg. Stud. 457; J. E. C. Brierley, “Quebec’s ‘Common 

Laws’ (Droits communs): How Many Are There?”, in E. Caparros et al., eds., Mélanges 

Louis-Philippe Pigeon (1989), 109). Taking this approach would unduly inhibit the 

ability of this Court to understand the law better in reference to how comparable 

problems are addressed elsewhere in Canada. It would be wrong to disregard 

potentially helpful material in this way merely because of its origin. 

[60] In private law, comparison between the common law and civil law as they 

evolve in Canada is a particularly useful and familiar exercise for this Court. This 

exercise of comparison between legal traditions for the purposes of “explanation” and 

“illustration” has been described as “worthwhile”, “useful” and “helpful” (Farber, at 

para. 32 and 35; St. Lawrence Cement Inc. v. Barrette, 2008 SCC 64, [2008] 3 S.C.R. 

392, at para. 76; Norsk, at p. 1174, per Stevenson J. (concurring)). Principles from the 

common law or the civil law may serve as a “source of inspiration” for the other, 

precisely because these “two legal communities have the same broad social values” 

(Bou Malhab v. Diffusion Métromédia CMR inc., 2011 SCC 9, [2011] 1 S.C.R. 214, at 

para. 38). The common law and the civil law are not the only legal traditions relevant 

to the work of the Court; yet, the opportunity for dialogue between these legal traditions 

is arguably a special mandate for this Court given the breadth and responsibilities of its 
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bijural jurisdiction. This opportunity has been underscored in scholarly commentary, 

including in the field of good faith performance of contracts (e.g., L. LeBel and 

P.-L. Le Saunier, “L’interaction du droit civil et de la common law à la Cour suprême 

du Canada” (2006), 47 C. de D. 179, at p. 206; R. Jukier, “Good Faith in Contract: A 

Judicial Dialogue Between Common Law Canada and Québec” (2019), 1 Journal of 

Commonwealth Law 83). 

[61] Writing extra-judicially, LeBel J. has observed that this exercise is part of 

the function of this Court, as a national appellate court, adding that [TRANSLATION] 

“because it has the ability to do so today, thanks to its institutional resources, the 

Supreme Court now assumes the symbolic responsibility of embracing a culture of 

dialogue between the two major legal traditions” (“Les cultures de la Cour suprême du 

Canada : vers l’émergence d’une culture dialogique?”, in J.-F. Gaudreault-DesBiens et 

al., eds., Convergence, concurrence et harmonisation des systèmes juridiques (2009), 

1, at p. 7). This Court’s unique institutional capacity as the apex court of common law 

and civil law appeals in Canada allows it to engage in dialogue that makes it “more 

than a court of appeal for each of the provinces” (F. Allard, The Supreme Court of 

Canada and its Impact on the Expression of Bijuralism (2001), at p. 21). The 

opportunity for dialogue presents itself specifically in the context of the common law 

good faith doctrines. Pointing to the writing of LeBel J. and to how Quebec sources 

were deployed in Bhasin, one comparative law scholar wrote recently that while the 

distinctiveness of Canada’s legal traditions must be “maintained and jealously 

protected, [this] need not prevent [them] from learning from [one another]” (R. Jukier, 
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“The Legacy of Justice Louis LeBel: The Civilian Tradition and Procedural Law” 

(2015), 70 S.C.L.R. (2d) 27, at p. 45). Professor Waddams has remarked that the 

reference to Quebec law in Bhasin is an “invitation” to consider civil law concepts, 

including abuse of rights, in the development of the common law relating to good faith 

(see “Unfairness and Good Faith in Contract Law: A New Approach” (2017), 80 

S.C.L.R. (2d) 309, at pp. 330-31). This would be consistent with a broader pattern of 

“more pronounced reciprocal influence between traditions as comparative analysis 

becomes increasingly prominent in [this Court’s] judgments” (Allard, at p. 22). 

[62] Indeed, this Court has undertaken this exercise in some common law and 

civil law appeals in which good faith principles are engaged, including Bhasin itself 

(see also Potter v. New Brunswick Legal Aid Services Commission, 2015 SCC 10, 

[2015] 1 S.C.R. 500, at para. 30; Wallace v. United Grain Growers Ltd., [1997] 3 

S.C.R. 701, at paras. 75 and 96, citing Farber). Cromwell J. pointed to the comfort that 

can be drawn from the experience of the civil law of Quebec, for example, by those 

common lawyers who fear that a new duty of honest performance would “create 

uncertainty or impede freedom of contract” (Bhasin, at para. 82). Cromwell J. also 

pointed to substantive points of comparison in support of his analysis on the similarity 

between implied terms in the common law and good faith in Quebec as well as on the 

fact that good faith in Quebec law also includes a requirement of honesty in performing 

contracts (paras. 44 and 83). Strikingly, in one recent Quebec example that is especially 

relevant here, Gascon J., writing for a majority of this Court, quoted Bhasin on the 

degree to which the organizing principle of good faith exemplifies the notion that a 
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contracting party should have “appropriate regard” to the legitimate contractual 

interests of their counterparty. He noted that “[t]his statement applies equally to the 

duty of good faith in Quebec civil law” (Churchill Falls (Labrador) Corp. v. 

Hydro-Québec, 2018 SCC 46, [2018] 3 S.C.R. 101, at para. 117). I note this only as an 

instance of accepted judicial reasoning in this field, where comparisons are rightly said 

to be difficult. A majority of the Court nevertheless invoked a leading common law 

authority on good faith to illuminate the civil law’s distinct treatment as both helpful 

and persuasive. 

[63] In the same way, I draw on Quebec civil law in this appeal to illustrate what 

it means for dishonesty to be directly linked to contractual performance. As I will 

explain, the civil law framework of abuse of rights helps to focus the analysis of 

whether the common law duty of honest performance has been breached on what might 

be called the wrongful exercise of a contractual right.  

[64] This appeal makes plain a need for clarification on the question of when 

dishonesty is directly linked to the performance of a contract. The Court of Appeal 

recognized the duty of honest performance, but concluded that the communications at 

issue were not directly linked to performance of the existing contract: 

“Communications between the parties may have led Mr. Callow to believe that there 

would be a new contract, but those communications did not preclude [Baycrest] from 

exercising their right to terminate the winter contract then in effect” (para. 18). The 

Court’s reasons also conclude that Baycrest could exercise the termination clause 
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“provided only that [it] informed him of [its] intention to do so and gave the required 

notice. That is all [Callow] bargained for, and all that [it] was entitled to” (para. 17). 

The Court of Appeal apparently did not consider that the manner in which the 

termination right was exercised amounted to a breach of the duty to act honestly. This 

was, for the trial judge in the present appeal, the matter directly linked to the 

performance of the contract in the dispute with Callow. 

[65] These diverging conclusions in this case are unsurprising given that this 

Court recognized the duty of honest performance as a “new” good faith doctrine 

relatively recently (Bhasin, at para. 93). Nevertheless, the reasons in Bhasin indicate 

how the required connection between the dishonesty and performance is made 

manifest. When Cromwell J. summarized the new duty, he suggested that it required 

honesty “about matters directly linked to the performance of the contract” and, later, 

“in relation to the performance of their contractual obligations” (paras. 73 and 92). But 

this latter formulation does not of course comprehensively describe the required link, 

not least of all because it speaks of honesty in the performance of an obligation, and 

says nothing about the exercise of a right. Yet, in applying the duty to the facts in 

Bhasin, this Court concluded that there was a breach of the duty on the basis of the trial 

judge’s finding that Can-Am acted dishonestly in the exercise of the non-renewal 

clause (paras. 94 and 103).  

[66] Further, I note that while the duty of honest performance has similarities 

with the pre-existing common law doctrines of civil fraud and estoppel, these doctrines 
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do not assist in our analysis of the required link to the performance of the contract. The 

duty of honest performance is a contract law doctrine (Bhasin, at para. 74). It is not a 

tort. It is its nature as a contract law doctrine that gives rise to the requirement of a 

nexus with the contractual relationship. While other areas of the law involving 

dishonesty may be useful to understand what it means to be dishonest, they provide no 

obvious assistance in determining what is and is not directly linked to the performance 

of a contract. 

[67] In my view, the required direct link between dishonesty and performance 

from Bhasin is made plain, by way of simple comparison, when one considers how the 

framework for abuse of rights in Quebec connects the manner in which a contractual 

right is exercised to the requirements of good faith. Specifically, the direct link exists 

when the party performs their obligation or exercises their right under the contract 

dishonestly. When read together, arts. 6, 7 and 1375 C.C.Q. point to this connection by 

providing that no contractual right may be exercised abusively without violating the 

requirements of good faith. Article 7 in particular provides “[n]o right may be exercised 

with the intent of injuring another or in an excessive and unreasonable manner, and 

therefore contrary to the requirements of good faith.” While the substantive content of 

this article is not relevant to the common law analysis, the framework is illustrative. 

This article shows how the requirements of good faith can be tied to the exercise of a 

right, including a right under a contract. It is the exercise of the right that is scrutinized 

to assess whether the action has been contrary to good faith. 
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[68] Under the civil law framework of abuse of rights, it is no answer to say 

that, because a right is unfettered on its face, it is insulated from review as to the manner 

in which it was exercised. Moreover, the doctrine of abuse of right does not preclude 

the holder from exercising the contractual right in question. As Professors Jobin and 

Vézina have written on abuse of contractual rights in Quebec, [TRANSLATION] “[t]he 

doctrine of abuse of right does not lead to the negation of the right as such; rather, it 

addresses the use made of the right by its holder” (J.-L. Baudouin and P.-G. Jobin, Les 

obligations (7th ed. 2013), by P.-G. Jobin and N. Vézina, at No. 156). It has been said 

that good faith in the civil law has a [TRANSLATION] “limiting function” in directing 

standards of ethical conduct to which parties must conform, as a matter of imperative 

law, when performing the contract: [TRANSLATION] “It [i.e. the limiting function of 

good faith] thus seeks to sanction a party’s improper conduct in the exercise of the 

party’s contractual prerogatives.” (M. A. Grégoire, Liberté, responsabilité et utilité : la 

bonne foi comme instrument de justice (2010), at p. 225). That is what is at stake here: 

whether the ethical standard expressed in the common law duty to act honestly in 

performance, as a manifestation of the organizing principle of good faith recognized in 

Bhasin, limits the manner in which Baycrest can exercise its right to terminate the 

winter maintenance agreement. By focusing attention on the exercise of a particular 

right under a particular contract, a direct link to the performance of that contract is 

helpfully drawn. 

[69] Thus, in Houle v. Canadian National Bank, [1990] 3 S.C.R. 122 — a 

Quebec case cited in Bhasin, at para. 85 — the contracting party’s right to demand 
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repayment of the loan, as stipulated in the contract, was upheld (p. 169). The “abuse of 

right” identified by the Court was the manner in which the right was exercised. This is, 

as I have noted, broadly similar to Bhasin. There, Can-Am had a contractual right of 

non-renewal, but Can-Am nonetheless exercised that right in a dishonest manner, and 

thus breached the duty of honest performance (para. 94). This was a wrongful exercise 

of the right in that it was exercised contrary to the mandatory requirement of good faith 

performance. 

[70] There are special reasons, of course, to be cautious in undertaking the 

comparative exercise to which Callow invites us here. One is that there are important 

differences between the civilian treatment of abuse of contractual rights and the current 

state of the common law. The Civil Code provides that no right may be exercised with 

the intent to injure another or in an excessive and unreasonable manner and therefore 

contrary to the requirements of good faith requiring that parties conduct themselves in 

good faith, in particular at the time an obligation is performed. Insofar as the organizing 

principle in Bhasin speaks to a related idea that parties generally must perform their 

contractual duties honestly and reasonably and not capriciously or arbitrarily, this 

principle, unlike Quebec law, is not a free-standing rule but rather a standard that 

underpins and manifests itself in more specific doctrines. Further, in Bhasin, positive 

law was only formally extended by recognizing a general duty of honesty in contractual 

performance.  
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[71] An additional reason is the common law’s fabled reluctance to embrace the 

standard associated with the civilian idea of “abuse of rights”, including abuse of 

contractual rights, a doctrine to which Bhasin alluded in para. 83 (see, e.g., the survey 

in H. C. Gutteridge, “Abuse of Rights” (1933), 5 Cambridge L.J. 22, at pp. 22 

and 30-31).1 Mindful of this, Cromwell J. recalled the “fundamental commitments of 

the common law of contract” to the “freedom of contracting parties to pursue their 

individual self-interest” and — importantly to the theory of abuse of rights — that the 

organizing principle he recognized “should not be used as a pretext for scrutinizing the 

motives of contracting parties” (para. 70). Others have observed that the civilian 

conception of legal rights — droits subjectifs in the French tradition — are conceptually 

different from “rights” in the common law, or even that the preoccupation with the 

“social” dimension of limits to rights, as opposed to a purely “economic” aspect of a 

freely-negotiated bargain, is peculiar to the civil law (see, e.g., F. H. Lawson, 

Negligence in the Civil Law (1950), at pp. 15-20). Still others have observed the 

differing techniques for the genesis of new rules of law according to the common law 

and civil law methods (see, e.g., P. Daly, “La bonne foi et la common law: l’arrêt 

Bhasin c. Hrynew”, in J. Torres-Ceyte, G.-A. Berthold and C.-A. M. Péladeau, eds., Le 

dialogue en droit civil (2018), 89, at pp. 101-2). One should not lose sight of the fact 

                                                 
1  Professor Gutteridge pointed in particular to the influence of Mayor of Bradford v. Pickles, [1895] 

A.C. 587 (H.L.) and, in the contractual setting, Allen v. Flood, [1898] A.C. 1 (H.L.), quoting from 

p. 46 of the latter judgment: “. . . any right given by contract may be exercised as against the giver by 

the person to whom it is granted, no matter how wicked, cruel, or mean the motive may be which 

determines the enforcement of the right”.  
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that, as intellectual and historical traditions, the common law and the civil law 

represent, in many respects, distinctive ways of knowing the law. 

[72] It is true that LeBel J., writing extra-judicially prior to this Court’s decision 

in Bhasin, in which he concurred, noted that in the dialogue between the common law 

and the civil law in this Court’s jurisprudence, good faith offered an example of 

[TRANSLATION] “coexistence” rather than “convergence” or “divergence” (LeBel, at 

pp. 12-15). Yet as he noted, comparison in this field that respects the “intellectual 

integrity” of distinctive traditions remains a viable part of the dialogue between 

common law and the civil law at this Court (p. 15). While the requirements of honest 

contractual performance in the two legal traditions may be rooted in distinct histories, 

they have come together to address similar issues, at least in the context of dishonest 

performance (Bhasin, at para. 83). The civil law provides a useful analytical guide to 

illustrating the relatively recent common law duty. Two reasons in particular underlie 

the usefulness of the comparative exercise here.  

[73] First, I stress that I do not rely on the civil law here for the specific rules 

that would govern a similar claim in Quebec. Rather, within the constraints imposed 

on this Court by the precedent in Bhasin and the wider common law context, I draw on 

abuse of rights as a framework to understand the common law duty of honest 

performance. Second, there is no serious concern here that looking to Quebec law will 

throw the common law into a state of uncertainty. As Cromwell J. did in Bhasin, this 

Court can take comfort from the experience of Quebec to allay fears that applying this 
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general framework of wrongful exercise of rights will result in commercial uncertainty 

or inappropriately constrain freedom of contract. Notwithstanding their differences, the 

common law and the civil law in Quebec share, in respect of good faith, some of the 

“same broad social values” that justify comparison generally (Bou Malhab, at para. 38). 

As noted, this Court pointed to a shared concern for the proper compass of good faith 

in that it “does not require acting to serve [the other contracting party’s] interests in all 

cases” and both anchor remedies in corrective, not distributive justice (Churchill Falls, 

at para. 117, citing Bhasin, at para. 65). As Professor Moore wrote, prior to his 

appointment as a judge [TRANSLATION] “the value of individual autonomy, and the fear 

that good faith is an imprecise concept, are not exclusive to the common law. They are 

discussed at length in civil law commentary and jurisprudence” (“Brèves remarques 

spontanées sur l’arrêt Bhasin c. Hrynew”, in J. Torres-Ceyte, G.-A. Berthold and 

C.-A. M. Péladeau, eds., Le dialogue en droit civil (2018), 81, at p. 84). For these 

reasons, it is not inappropriate to illustrate the duty of honest performance using the 

framework of the wrongful exercise of a right. Dishonesty is directly linked to the 

performance of a given contract where it can be said that the exercise of a right or the 

performance of an obligation under that contract has been dishonest. 

[74] Applying Bhasin to this case, and drawing on the illustration provided by 

the Quebec civil law sources Cromwell J. himself cites, I am of the respectful view that 

the Court of Appeal erred when it concluded that the dishonesty here was only about a 

future contract. Properly understood, the alleged dishonesty in this case was directly 
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linked to the performance of the contract because Baycrest’s exercise of the termination 

right provided to it under the contract was dishonest.  

[75] The termination right was exercised dishonestly according to the trial judge 

in our case, notwithstanding the fact that its terms — the 10-day notice — were 

otherwise respected. Pointing to the dishonest representations, regarding the danger to 

the contract and made in anticipation of the notice period, she held that the duty to act 

honestly was linked to the termination of the contract and the exercise of that right in 

the circumstances was a breach of contract. The trial judge did not deny the right of 

Baycrest to terminate the contract, but the manner in which it did so was wrongful — 

in breach of the duty of honesty — and for that it owed Callow damages. Importantly, 

this does not deny the existence of the termination right but fixes on the wrongful 

manner in which it was exercised.  

(2) Baycrest’s Conduct Constitutes Dishonesty 

[76] The second issue to be resolved is whether Baycrest’s conduct amounts to 

dishonesty within the meaning of the duty of honest performance in Bhasin. Callow 

takes issue with the Court of Appeal’s conclusion that while the facts may have 

suggested a failure to act honourably, they did not rise to the level of a breach of this 

duty. To dispose of this appeal, then, we must determine what standard of honesty was 

expected of Baycrest in its exercise of clause 9.  
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[77] There is common ground that parties to a contract cannot outright lie or tell 

half-truths in a manner that knowingly misleads a counterparty. It is also agreed here 

that the failure to disclose a material fact, without more, would not be contrary to the 

standard. Beyond this, however, the parties continue to disagree about what might 

constitute knowingly misleading conduct as that idea was alluded to in Bhasin. 

[78] Callow argues that while this Court in Bhasin held that the duty of honest 

performance does not impose a duty of disclosure, it left open the possibility that an 

omission to inform can nonetheless be knowingly misleading in certain circumstances. 

Callow acknowledges that the line between a misrepresentation and the innocent failure 

to disclose is not always easy to draw. But by “positively misleading” Mr. Callow that 

the winter maintenance agreement was likely to be renewed in 2014, he was led to 

infer, mistakenly and to the knowledge of Baycrest, that a decision had not been made 

to terminate the existing contract in 2013. Failing to correct this false impression, in 

Callow’s view, was a breach of its obligation to act honestly in the performance of the 

winter maintenance agreement. It meant that clause 9 was not exercised in keeping with 

the obligatory duty to perform the contract honestly imposed in Bhasin. 

[79] Baycrest submits that “active deception” — a term invoked by the trial 

judge, as well as both parties — requires actual dishonesty, in the sense that an outright 

lie is necessary. “Silence”, said its counsel at the hearing, “can only constitute 

misrepresentation when there is a duty to speak”. Since the duty of honest performance 

does not bring with it a duty of disclosure, “silence cannot constitute dishonesty or an 
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act of misrepresentation, whether done intentionally or, I suppose, accidentally” 

(transcript, at p. 37).  

[80] Baycrest is right to say that the duty to act honestly “does not impose a 

duty of loyalty or of disclosure or require a party to forego advantages flowing from 

the contract” (Bhasin, at para. 73; see also A. Swan, J. Adamski and A. Y. Na, 

Canadian Contract Law (4th ed. 2018), at p. 347). Cromwell J. referred to United 

Roasters, Inc. v. Colgate-Palmolive Co., 649 F.2d 985 (4th Cir. 1981), in support of his 

conclusion that the duty of honest performance is distinct from a free-standing duty to 

disclose information (para. 87). In United Roasters, the terminating party had decided 

in advance of the required notice period to terminate the contract. The court held that 

no disclosure of that intention was required other than what was stipulated in the 

contract. In Cromwell J.’s view, this made “it clear that there is no unilateral duty to 

disclose information relevant to termination” (para. 87).  

[81] One might well understand that courts would shy away from imposing a 

free-standing positive duty to disclose information to a counterparty where it would 

serve to upset the corrective justice orientation of contract law. Whether or not a 

positive duty to cooperate of this character should be associated with the principle of 

good faith performance in the common law, a party to a contract has no general duty to 

subordinate their interests to that of the other party in the law as it now stands (see 

Bhasin, at para. 86). Requiring a party to speak up in service of the requirements of 

good faith where nothing in the parties’ contractual relationship brings a duty to do so 
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could be understood to confer an unbargained-for benefit on the other that would stand 

outside the usual compass of contractual justice. Yet where the failure to speak out 

amounts to active dishonesty in a manner directly related to the performance of the 

contract, a wrong has been committed and correcting it does not serve to confer a 

benefit on the party who has been wronged. To this end, Cromwell J. clarified that the 

“situation is quite different . . . when it comes to actively misleading or deceiving the 

other contracting party in relation to performance of the contract” (para. 87). In such 

circumstances, contractual parties should be mindful to correct misapprehensions, lest 

a contractual breach of the Bhasin duty be found. 

[82] By noting that liability flowed from active dishonesty and not a unilateral 

duty to disclose, Cromwell J. indicated that the duty of honesty is consonant with the 

ordinary principles of contractual justice: that Bhasin does not impose a duty to disclose 

or a fiduciary-type obligation means that performing a contract honestly is not a selfless 

or altruistic act. One might well say that performing one’s own end of a bargain 

honestly is in keeping with the pursuit of self-interest as long as the law can be counted 

on to require the same honest conduct from one’s counterparty. Whatever constraints 

it justifies on Baycrest’s ability to terminate the contract based on values of honesty 

associated with good faith, it does not require it to confer a benefit on Callow in 

exercising that right. As Cromwell J. explained, having appropriate regard for the 

legitimate contractual interests of the contracting parties “does not require acting to 

serve those interests in all cases” (para. 65). This explains, to my mind, the limited 

character of the duty of honesty: it is not a device that allows a court, in the name of a 
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conception of good faith resting on distributive justice, to require the party that has to 

exercise a contractual right or power “to serve” the other party’s interest at the expense 

of their own. 

[83] This emphasis on the corrective justice foundation of the duty to act 

honestly in performance is, in my view, helpful to understanding why a facially 

unfettered right is nonetheless constrained by the imperative requirement of good faith 

explained in Bhasin. I recall that Cromwell J. sought to reassure those who feared 

commercial uncertainty resulting from the recognition of this new duty by explaining 

that the requirement of honest performance “interferes very little with freedom of 

contract” (para. 76). After all, the expectation that a contract would be performed 

without lies or deception can already be thought of as a minimum standard that is part 

of the bargain. I agree with the sentiment expressed by the Chief Justice of Alberta in 

a case that relied on Bhasin and Potter: “Companies are entitled to expect that the 

parties with whom they contract will be honest” in their contractual dealings (IFP 

Technologies (Canada) Inc. v. EnCana Midstream and Marketing, 2017 ABCA 157, 

53 Alta. L.R. (6th) 96, at para. 4). In that sense, while the duty is one of mandatory law, 

in most cases it can be thought of as leaving the agreement and both parties’ 

expectations — the first source of justice between the parties — in place. By extension, 

requiring that a party exercise a right under the contract in keeping with this minimum 

standard only precludes the commission of a wrong and thus repairing that breach, 

where damage resulted, may be thought of as consonant with the principles of 

corrective justice. Where a party has lied or otherwise knowingly misled the other 
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contracting party in respect of a matter that is directly linked to the performance of the 

contract, it amounts to breach of contract that must be set right, but the benefits of the 

bargain need not be otherwise reallocated between the parties involved.  

[84] That said, I emphasize once again that it is unquestionable that the duty is 

imposed as a matter of contractual doctrine rather than by implication or interpretation, 

and, by virtue of its status as contractual doctrine, parties are “not free to exclude” the 

duty altogether (Bhasin, at para. 75). Even if the parties, as here, have agreed to a term 

that provides for an apparently unfettered right to terminate the contract for 

convenience, that right cannot be exercised in a manner that transgresses the core 

expectations of honesty required by good faith in the performance of contracts. 

[85] This framework for measuring the wrongful exercise of the termination 

right does not turn on Baycrest’s motive in exercising clause 9 beyond the observation 

that it did so dishonestly. The right of termination was, on its face, one without cause: 

Baycrest may have had legitimate grievances against Callow or some ulterior motive 

for its knowing deception — it is of no moment. The negative view that the property 

manager may have had of Callow, alluded to by the trial judge (at para. 14), is not the 

source of the breach of the duty of honest performance. 

[86] Moreover, I note that Cromwell J. described the requirements of the duty 

of honesty negatively: while the duty of honest performance does not require parties to 

act angelically by subordinating their own interests to that of their counterparty 

(Bhasin, at para. 86), they must refrain from lying or knowingly misleading their 
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counterparty (para. 73). As a “negative” obligation — that is, in the absence of a 

recognized duty to act, the injunction it imposes is one not to act dishonestly — it sits 

more plainly with the ordinary objectives of corrective justice and what one scholar 

sees as the traditional posture of the common law in favour of contractual autonomy 

and individual freedom in private law. [TRANSLATION] “It is clear”, wrote 

Professor Daly in a comment on the common law method consecrated in Bhasin, “that 

the duty of honesty recognized in Bhasin is a negative obligation — not to lie — rather 

than a positive obligation — to act in good faith” (pp. 101-2). This same orientation 

has been observed as animating the analogous contractual duty of good faith in the civil 

law. While positive obligations to cooperate in performance may be otherwise required 

by the law of good faith, scholars have observed that the notional equivalent of the duty 

of honest performance in Quebec civil law most typically imposes negative obligations 

— to refrain from lying, for example — in the measure of the abuse of a contractual 

right (Baudouin and Jobin, at No. 161). Care must be taken, I hasten to say, not to 

confuse the [TRANSLATION] “duty to act faithfully” recognized in this regard, with the 

fiduciary duty of loyalty that stands outside of good faith in both legal traditions.  

[87] I would add that, as Cromwell J. made plain, the recognition of the duty to 

act honestly in performance does not necessarily mean that the ideal spoken to in the 

organizing principle of good faith set forth in Bhasin might not manifest itself 

otherwise. Even within the limited compass of corrective justice, circumstances may 

arise in which the organizing principle would encourage the view that contractual rights 

must be exercised in a manner that was neither capricious nor arbitrary, for example, 
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or that some duty to cooperate between the parties be imposed, though recognizing that, 

contrary to fiduciary duties, “good faith performance does not engage duties of loyalty 

to the other contracting party or a duty to put the interests of the other contracting party 

first” (Bhasin, at para. 65). But for present purposes, it is not necessary to go that further 

step: I am of the view that where the exercise of a contractual right is undertaken 

dishonestly, the exercise is in breach of contract and this wrong must be corrected. That 

is what happened here. 

[88] The question that remains is whether Baycrest lied to or knowingly misled 

Callow and thus breached the duty to act honestly. 

[89] I recognize that in cases where there is no outright lie present, like the case 

before us, it is not always obvious whether a party “knowingly misled” its counterparty. 

Yet, Baycrest is wrong to suggest that nothing stands between the outright lie and 

silence. Elsewhere, as in the law of misrepresentation, for instance, one encounters 

examples of courts determining whether a misrepresentation was present, regardless of 

whether there was some direct lie (see A. Swan, “The Obligation to Perform in Good 

Faith: Comment on Bhasin v. Hrynew” (2015), 56 Can. Bus. L.J. 395, at p. 402). As 

Professor Waddams has written, “[a]n incomplete statement may be as misleading as a 

false one, and such half-truths have frequently been treated as legally significant 

misrepresentations.” Ultimately, he wrote, “it is open to the court to hold that the 

concealment of the material facts can, when taken with general statements, true in 

themselves but incomplete, turn those statements into misrepresentations” (The Law of 
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Contracts (7th ed. 2017), at No. 441). Similarly, where a party makes a statement it 

believes to be true, but later circumstances affect the truth of that earlier statement, 

courts have found, in various contexts, that the party has an obligation to correct the 

misrepresentation (see Xerex Exploration Ltd. v. Petro-Canada, 2005 ABCA 224, 47 

Alta. L.R. (4th) 6, at para. 58; see also C. Mummé, “Bhasin v. Hrynew: A New Era for 

Good Faith in Canadian Employment Law, or Just Tinkering at the Margins?” (2016), 

32 Intl J. Comp. Lab. L. & Ind. Rel. 117, at p. 123).  

[90] These examples encourage the view that the requirements of honesty in 

performance can, and often do, go further than prohibiting outright lies. Indeed, the 

concept of “misleading” one’s counterparty — the term invoked separately by 

Cromwell J. — will in some circumstances capture forms of silence or omissions. One 

can mislead through action, for example, by saying something directly to its 

counterparty, or through inaction, by failing to correct a misapprehension caused by 

one’s own misleading conduct. To me these are close cousins in the catalogue of 

deceptive contractual practices (see, e.g., Yam Seng Pte Ltd. v. International Trade 

Corp. Ltd., [2013] E.W.H.C. 111, [2013] 1 All E.R. (Comm.) 1321 (Q.B.), at 

para. 141).  

[91] At the end of the day, whether or not a party has “knowingly misled” its 

counterparty is a highly fact-specific determination, and can include lies, half-truths, 

omissions, and even silence, depending on the circumstances. I stress that this list is 

not closed; it merely exemplifies that dishonesty or misleading conduct is not confined 
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to direct lies. No reviewable error has been shown in the finding of dishonesty that took 

place in anticipation of the exercise of clause 9 here. I would not interfere with the trial 

judge’s view here on a matter that is owed deference. Deference should be shown to 

the trial judge in reviewing her discretionary exercise of weighing the evidence, 

especially given credibility played a part in her analysis, as she explained. 

[92] Reading the whole of the first instance judgment, I see no consequential 

error in the account given by the trial judge of the law on the duty of honest 

performance. She did not base her conclusions on some free-standing duty to disclose 

information. Instead, she examined whether Baycrest knowingly misled Callow as to 

the standing of the winter maintenance agreement, and thus wrongfully exercised its 

right of termination. Despite this, however, Baycrest argues that the trial judge erred in 

failing to recognize that its conduct did not reach the “much higher standard” spoken 

to in Bhasin. I disagree. No such error has been shown. 

[93] It is helpful for our purposes to recall that on the facts in Bhasin, part of the 

dishonest conduct concerned the respondent Can-Am’s plans to reorganize its activities 

in Alberta. Its plan contemplated invoking its contractual right of non-renewal to force 

a merger between Mr. Bhasin and his competitor, Mr. Hrynew. In effect, this 

reorganization would have given Mr. Bhasin’s business to Mr. Hrynew. Can-Am, 

however, had said nothing of its plan to Mr. Bhasin. When Mr. Bhasin first heard of 

the merger plans he questioned an official of Can-Am about its intentions. “[T]he 

official ‘equivocated’”, Cromwell J. explained, “and did not tell him the truth that from 
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Can-Am’s perspective this was a ‘done deal’” (para. 100). Cromwell J. later concluded 

that “Can-Am’s breach of contract consisted of its failure to be honest with Mr. Bhasin 

about its contractual performance and, in particular, with respect to its settled intentions 

with respect to renewal” (para. 108). Cromwell J. wrote: “The trial judge made a clear 

finding of fact that Can-Am ‘acted dishonestly toward Bhasin in exercising the non-

renewal clause’. There is no basis to interfere with that finding on appeal. It follows 

that Can-Am breached its duty to perform the Agreement honestly” (para. 94 

(references omitted)). 

[94] It is true that Baycrest remained silent about its decision to terminate 

Callow’s contract and that clause 9, on its face, did not impose on it a duty to disclose 

its intention except for on the 10-day notice requirement. That said, it had to refrain, as 

the trial judge said, from “deceiv[ing] Callow” through a series of “active 

communications” (para. 66). When it failed to refrain from doing so in anticipation of 

exercising its termination right, it deceived Callow into thinking it would leave the 

existing winter services agreement intact. 

[95] These “active communications”, as I understand the trial judge’s findings 

of fact, came in two forms. First, Mr. Peixoto made statements to Mr. Callow 

suggesting that a renewal of the winter maintenance agreement was likely. As the trial 

judge found, “[a]fter his discussions with Mr. Peixoto and Mr. Campbell, Mr. Callow 

thought that he was likely to get a two-year renewal of his winter maintenance services 

contract and [it was] satisfied with his services [under the existing agreement which 
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had one winter to run]. This assumption is also supported by the documentary evidence, 

especially by the private e-mails between Mr. Peixoto and Mr. Campbell” (para. 41). 

[96] Baycrest attempts to recast the significance of this finding, arguing that 

Mr. Callow only had casual discussions with two of the JUC members — Mr. Peixoto 

and Mr. Campbell — about the possibility of a contract renewal. Such casual 

discussions, it says, cannot rise to the level of a lie. This position ignores the key finding 

in the trial judge’s reasons that it was Mr. Peixoto — the JUC member who negotiated 

the main pricing terms with Callow for the winter maintenance agreement — who made 

statements to Mr. Callow suggesting that a renewal was likely (paras. 23 and 40-43). 

After making credibility findings against Mr. Peixoto, the trial judge found that he had 

“led Mr. Callow to believe that all was fine with the winter [contract]” and that 

Baycrest was “interested in a future extension of Callow’s contracts” (para. 47). This 

dishonesty did not take place in the abstract: the trial judge found it to be relevant to 

the exercise of clause 9. 

[97] The second form of “active communications” that deceived Callow was 

related to the “freebies” Callow had offered Baycrest in the summer of 2013. As the 

trial judge found, Callow performed this free work because Mr. Callow wanted to 

provide an incentive for Baycrest to renew the winter maintenance agreement. 

Baycrest, for its part, gladly accepted the services offered by Callow.  

[98] Again, Baycrest attempts to recast the significance of these findings, 

arguing that “there is nothing inherently unlawful or unfair about accepting a 
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contractor’s incentives offered in the hopes of securing a new contract or the renewal 

of an existing contract” (R.F., at para. 112). Whether or not that is the case, I again 

stress that Mr. Peixoto “understood that the work performed by Callow was a ‘freebie’ 

to add an incentive for the boards to renew his winter maintenance services contract” 

and “advised Mr. Callow that he would tell the other board members about this work” 

(trial reasons, at para. 43). These active communications by Baycrest suggested, 

deceptively, that there was hope for renewal and, perforce, the current contract would 

not be terminated. 

[99] Considering Baycrest’s conduct as a whole over those few months, it was 

certainly reasonable for Mr. Callow, who was led to believe that a renewal was likely, 

to infer that Baycrest had not decided to terminate the ongoing contract. Moreover, 

Baycrest knew Mr. Callow was under this false impression, as shown by the email sent 

by Mr. Peixoto on July 17, 2013 and, nonetheless, continued to give him the impression 

that a renewal was likely even though the decision to terminate him was made (see trial 

reasons, at para. 48). Upon realizing that Mr. Callow was under this false impression, 

Baycrest should have corrected the misapprehension; in the circumstances, its conduct 

misled Callow. 

[100] I respectfully disagree with the idea that the deception in this case only 

concerned termination for unsatisfactory services and did not extend to termination for 

any other reason. The trial judge found that the dishonest conduct involved 
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representations that the contract was not in danger at all when Baycrest knew it would 

be terminated (para. 65).   

[101] The Court of Appeal did not interfere with these findings, nor has Baycrest 

argued that the trial judge made any palpable and overriding errors. Accordingly, in 

light of the trial judge’s findings of fact, I agree that Baycrest intentionally withheld 

information in anticipation of exercising clause 9, knowing that such silence, when 

combined with its active communications, had deceived Callow. By failing to correct 

Mr. Callow’s misapprehension thereafter, Baycrest breached its contractual duty of 

honest performance. This is in stark contrast to United Roasters, where the defendant 

merely withheld its decision to terminate the agreement. Unlike in this case, the 

defendant there did not engage in a series of acts that it knew would cause the plaintiff 

to draw an incorrect inference and then fail to correct the plaintiff’s misapprehension. 

[102] In this sense, this case is broadly similar to Dunning v. Royal Bank (1996), 

23 C.C.E.L. (2d) 71 (Ont. C.J. (Gen. Div.)), one of the examples of breaches of the 

duty to exercise good faith in the manner of dismissal provided by Iacobucci J. in 

support of his conclusions in Wallace. While it was decided in the distinctive good faith 

setting of the employment context, Dunning is an appropriate analogy to the present 

case because in Bhasin Cromwell J. explicitly recognized that “the duty of honesty was 

a key component of the good faith requirements which have been recognized in relation 

to termination of employment contracts” (Bhasin, at para. 73, citing Wallace, at 

para. 98; Honda Canada Inc. v. Keays, 2008 SCC 39, [2008] 2 S.C.R. 362, at para. 58). 
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It seems to me that if the duty of honest performance was a key component of the good 

faith requirements spoken to in Wallace and Keays, a similar framework applies, again 

bound together through the organizing principle. As Iacobucci J. explained, the 

employee’s job in Dunning had been eliminated, but the employer told him another 

position would probably be found for him and the new assignment would necessitate a 

transfer. While the employee was being reassured about his future, the employer was 

contemplating his termination. Eventually, the employer chose to terminate the 

employee but withheld that information from the employee for some time, despite 

knowing the employee was in the process of selling his home in anticipation of the 

transfer. News of the termination only came after the employee had sold his home. 

Such conduct, Iacobucci J. observed, clearly violated the expected standard of good 

faith in the manner of dismissal. 

[103] As Dunning, Wallace and Keays make plain, an employer has the right to 

terminate an employment contract without cause, subject to the duty to provide 

reasonable notice. However broad that right may be, however, an unhappy employee 

can allege a distinct contractual breach when the employer has mistreated them in the 

manner of dismissal. In the end, as Cromwell J. noted, “contracting parties must be able 

to rely on a minimum standard of honesty from their contracting partner in relation to 

performing the contract as a reassurance that if the contract does not work out, they 

will have a fair opportunity to protect their interests” (Bhasin, at para. 86). When 

Baycrest deliberately remained silent, while knowing that Mr. Callow had drawn the 

mistaken inference the contract was in good standing because it was likely to be 
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renewed, it breached the duty to act honestly. In my view, the trial judge did not create 

a new duty of disclosure in correcting that wrong but rather sought to denounce the 

Baycrest’s conduct. Remedying that with an order for damages to repair Baycrest’s 

failure to exercise clause 9 in accordance with the requirements of the duty of honest 

performance did not confer a benefit on Callow; it merely set matters right on the usual 

measure of corrective justice following this breach of contract. Respectfully stated, it 

is therefore my view that the Court of Appeal erred in concluding that Baycrest’s 

conduct was dishonourable but not dishonest.  

[104] I would note, however, that I do agree in part with the Court of Appeal’s 

observation that the trial judge went too far in concluding that “[t]he minimum standard 

of honesty would have been to address the alleged performance issues, to provide 

prompt notice, or to refrain from any representations in anticipation of the notice 

period” (trial reasons, at para. 67). In my respectful view, to impute these first two 

requirements would amount to altering the bargain struck between the parties 

substantively, a conclusion not sought by Callow before this Court. That said, I agree 

with the trial judge that, at a minimum, Baycrest had to refrain from false 

representations in anticipation of the notice period. Having failed to correct 

Mr. Callow’s misapprehension that arose due to these false representations, I too would 

recognize a contractual breach on the part of Baycrest in the exercise of its right of 

termination in clause 9. Damages thus flow for the consequential loss of opportunity, a 

matter to which I now turn.  
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C. Damages  

[105] Baycrest submits that Callow is not entitled to any damages for the breach. 

Baycrest argues that the trial judge erred in fixing the quantum of damages, first, by 

awarding Callow its expected profits over the full balance of the contract; second, by 

misapprehending the evidence relating to Callow’s expenses; and, finally, by awarding 

both the loss of profit and the expenses incurred. 

[106] On the first point, I note that the trial judge correctly proceeded on the 

premise that, “[d]ue to the breach of contract, [Callow] is entitled to be placed in the 

same position as if the breach had not occurred” (para. 79). Indeed, as Cromwell J. 

explained in Bhasin, breach of the duty of honest contractual performance supports a 

claim for damages according to the ordinary contractual measure (para. 88).  

[107] The ordinary approach is to award contractual damages corresponding to 

the expectation interest (Atlantic Lottery Corp. Inc. v. Babstock, 2020 SCC 19, at 

para. 108). That is, damages should put Callow in the position that it would have been 

in had the duty been performed.  

[108] While it has rightly been observed that reliance damages and expectation 

damages will be the same in many if not most cases, they are nevertheless conceptually 

distinct. As Professor Stephen Smith wrote: “Defendants are ordered to do what they 

promised to do, not to do whatever is necessary to ensure the claimant is not harmed 

by relying on the promise” (Atiyah’s Introduction to the Law of Contract 
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(6th ed. 2006), at p. 405). Damages corresponding to the reliance interest are the 

ordinary measure of damages in tort (PreMD Inc. v. Ogilvy Renault LLP, 2013 ONCA 

412, 309 O.A.C. 139, at para. 65). This measure may be appropriate where it would be 

difficult for the plaintiff to prove the position they would have been in had the contract 

been performed. Reliance damages in contract mean putting the injured party in the 

position it would have been in had it not entered into the contract at all (para. 66).  

[109] I see no basis to hold that a breach of the duty of honest performance should 

in general be compensated by way of reliance damages. I recall that the duty of honest 

performance is a doctrine of contract law. Its breach is not a tort. Not only would basing 

damages in this case on the reliance interest set this contractual breach apart from the 

ordinary measure of contractual damages, but it would depart from the measure as it 

was applied in Bhasin (para. 108; see also MacDougall, at §1.130). In my respectful 

view, there is no basis to depart from Bhasin on this point which, in any event, was not 

argued by the parties. Further, I note that this view is shared by authors who have 

written that the duty of honest performance protects a party’s expectation interest, 

rather than reliance interest (see, e.g., McCamus (2015), at pp. 112-13). Finally, while 

reliance damages and expectation damages coincide on the facts here, there is good 

reason to retain, in my view, the ordinarily applicable measure of contractual damages 

that seeks to provide the plaintiff with what they had expected. Professor Waddams has 

written that this can have a positive deterrent effect: “One of the legitimate arguments 

in favour of the current rule and against a rule measuring damages only by the 

plaintiff’s reliance is that a rule protecting only reliance would fail to deter breach in a 
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large number of cases where the defendant calculated that the plaintiff’s provable losses 

were less tha[n] the cost of performance” (“Breach of Contract and the Concept of 

Wrongdoing” (2000), 12 S.C.L.R. (2d) 1, at pp. 18-19).  

[110] Baycrest nevertheless argues that the trial judge did not actually consider 

what position Callow would be in if it had fulfilled the duty and instead awarded the 

value of the balance of the winter maintenance agreement. In so doing, it argues, she 

fell into the same error as the trial judge in Bhasin, who simply awarded damages as 

though the contract had been renewed. Baycrest says that this Court has appropriately 

condemned this approach because the parties did not intend or presume a perpetual 

contract.  

[111] Moreover, Baycrest points to Hamilton v. Open Window Bakery Ltd., 2004 

SCC 9, [2004] 1 S.C.R. 303, for the proposition that damages are assessed by that mode 

of performance which is least burdensome to the defendant. Callow, it is said, is entitled 

to no more than the minimum that Baycrest was obligated to do pursuant to the contract. 

Since clause 9 allowed it to terminate the winter maintenance agreement at any point 

on 10 days’ notice, no damages should flow. 

[112] In my view, Hamilton is of no assistance to Baycrest in this case. While 

Cromwell J. referenced this principle in Bhasin, he did so in the context of whether the 

Court should recognize a broad, free-standing duty of good faith, for which the 

appellant there had argued. Briefly stated, the appellant’s position was that the 

respondent, Can-Am, would have been in breach of such a duty since it had attempted 
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to use the non-renewal clause to force Mr. Bhasin into a merger. Cromwell J. declined 

to recognize such a broad duty, reasoning that “Can-Am’s contractual liability would 

still have to be measured by reference to the least onerous means of performance, which 

in this case would have meant simply not renewing the contract” (Bhasin, at para. 90; 

see also J. D. McCamus, The Law of Contracts (3rd ed. 2020), at pp. 23-25). Because 

no damages would have flowed from this breach, it was unnecessary for the Court to 

decide whether a broad, free-standing duty of good faith should be recognized.  

[113] It bears emphasizing that, despite Cromwell J.’s comments related to 

Hamilton, he nonetheless awarded damages to the appellant flowing from the breach 

of the respondents’ obligation to perform the contract honestly. Damages were awarded 

using the ordinary measure of contractual expectation damages, namely to put 

Mr. Bhasin in the position he would have been in had Can-Am not breached its 

obligation to behave honestly in the exercise of the non-renewal clause (Bhasin, at 

paras. 88 and 108). This resulted in Mr. Bhasin being compensated for the value of his 

business that eroded (paras. 108-10). As Professors O’Byrne and Cohen helpfully 

explain, “if Can-Am had dealt with Bhasin honestly on all fronts (though without 

requiring it to disclose its intention not to renew), Bhasin would have realized much 

sooner that his relationship with Can-Am was in tremendous jeopardy and reaching a 

breaking point. He could have taken proactive steps to protect his business, instead of 

seeing it ‘in effect, expropriated and turned over to Mr. Hrynew’” (“The Contractual 

Principle of Good Faith and the Duty of Honesty in Bhasin v. Hrynew” (2015), 53 Alta. 

L.R. 1, at p. 8 (footnotes omitted)).  
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[114] How is it that damages were awarded for a breach of the duty of honest 

performance despite the principle outlined in Hamilton? While damages are to be 

measured against a defendant’s least onerous means of performance, the least onerous 

means of performance in this case would have been to correct the misrepresentation 

once Baycrest knew Callow had drawn a false inference. Had it done so, Callow would 

have had the opportunity to secure another contract for the upcoming winter. As Callow 

explained at the hearing, “since this dishonesty caused Callow a loss by inducing it not 

to bid on other contracts during the summer of 2013 for the winter of 2013 to 2014, the 

condos are liable to it for damages” (transcript, at p. 5), which reflect its lost 

opportunity arising out of its abuse of clause 9. 

[115] It may be true that the trial judge could have explained her rationale for 

awarding damages more plainly. But even if the trial judge fell into the same error that 

the trial judge in Bhasin committed, so as to award damages as though the contract had 

carried on, it was one of no consequence. 

[116] As the trial judge found, Baycrest “failed to provide a fair opportunity for 

[Callow] to protect its interests” (para. 67). Had Baycrest acted honestly in exercising 

its right of termination, and thus corrected Mr. Callow’s false impression, Callow 

would have taken proactive steps to bid on other contracts for the upcoming winter 

(A.F., at paras. 91-95). Indeed, there was ample evidence before the trial judge that 

Callow had opportunities to bid on other winter maintenance contracts in the summer 

of 2013, but chose to forego those opportunities due to Mr. Callow’s misapprehension 
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as to the status of the contract with Baycrest. In any event, even if I were to conclude 

that the trial judge did not make an explicit finding as to whether Callow lost an 

opportunity, it may be presumed as a matter of law that it did, since it was Baycrest’s 

own dishonesty that now precludes Callow from conclusively proving what would have 

happened if Baycrest had been honest (see Lamb v. Kincaid (1907), 38 S.C.R. 516, at 

pp. 539-40). 

[117] In the result, I see no palpable and overriding error. I am satisfied that, if 

Baycrest’s dishonesty had not deprived Callow of the opportunity to bid on other 

contracts, then Callow would have made an amount that was at least equal to the profit 

it lost under the winter maintenance agreement. The trial judge found that, once 

expenses are deducted, that award amounts to $64,306.96. I see no reason to interfere 

with her fact finding as to the estimation of expenses. Consequently, I see no basis for 

overturning this portion of the trial judge’s award of damages. 

[118] The trial judge also awarded Callow $14,835.14, representing the cost of 

leasing a piece of machinery for one year. Mr. Callow testified that he had leased the 

machinery specifically for the winter maintenance agreement, but would not have had 

he known the contract would be terminated (para. 81). Baycrest submits that the trial 

judge erred by awarding these expenses because it amounts to double recovery.  

[119] I see no issue of double recovery in this case. The trial judge awarded the 

$64,306.96 as lost profit, not lost revenue. This is appropriate because Callow was not 

actually hired for the other contract on which it did not bid and therefore did not 
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necessarily have to undertake all the expenses that would have been required to fulfill 

that contract. However, as Callow had already committed to this expense, the lease of 

the machinery, it too should be compensated for along with the lost profit. The trial 

judge was entitled to decide this point as she did, having the advantage of measuring 

losses first hand. I see no reviewable error in the trial judge’s approach on this issue. 

V. Disposition 

[120] I would allow the appeal, set aside the order of the Court of Appeal and 

reinstate the judgment of the trial judge, with costs throughout.  

 

The reasons of Moldaver, Brown and Rowe JJ. were delivered by 

 

 BROWN J. —  

I. Introduction 

[121] This appeal invites us to affirm the scope and operation of the duty of 

honest performance, recognized in Bhasin v. Hrynew, 2014 SCC 71, [2014] 3 S.C.R. 

494, by clarifying the distinction between actively misleading conduct and innocent 

non-disclosure. Applying that distinction to the facts of this appeal, is a straightforward 

matter. As the trial judge found, the respondents (collectively, “Baycrest”) represented 

to Callow (referring interchangeably in these reasons to the appellant and its principal) 
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that its contract would not be terminated (2017 ONSC 7095). By relying on Baycrest’s 

representations, Callow lost the opportunity to secure other work for the contract’s 

term. Callow’s complaint therefore does not relate to Baycrest’s silence but rather to 

its positive representations, which can clearly ground a claim based on the duty of 

honest performance.  

[122] Given that Baycrest did not identify any palpable and overriding errors in 

the trial judge’s findings, I agree with the majority that the appeal should be allowed 

and the trial judge’s award restored. Regrettably, however, I am compelled to express 

my respectful objection to the majority’s view that the doctrine of abuse of right in the 

civil law of Quebec is “useful” and “helpful” in understanding the application of Bhasin 

to this appeal (para. 57). Again respectfully, I see this digression as neither “useful” 

nor “helpful” to the judges and lawyers who must try to understand the common law 

principles of good faith as developed in this judgment. Indeed, it will only inject 

uncertainty and confusion into the law. 

[123] This is not to suggest that comparative legal analysis is not an important 

tool or that its use should somehow be unduly limited at this Court. As the majority’s 

reasons amply document, the Court has a longstanding tradition of looking to Quebec’s 

civil law in developing the common law ⸺ whether to answer a question that the 

common law does not answer (that is, to fill a “gap”) or where it is necessary to modify 

or otherwise develop existing rules. In addition, where concerns are raised about the 

effects of moving the common law in one direction or another, this Court has 

20
20

 S
C

C
 4

5 
(C

an
LI

I)



 

 

considered the experience in Quebec and elsewhere, often for reassurance that the 

posited concerns are unfounded or overstated. What this Court has refrained from 

doing, however, is deploying comparative legal analysis that serves none of these 

purposes or, even worse, renders the law obscure to those who must know and apply 

it. But by invoking the civilian abuse of right framework to clarify when “[d]ishonesty 

is directly linked to the performance of a given contract” (para. 73) — a question 

requiring no “clarification” — the majority does exactly that.  

[124] While, therefore, my objection is fundamentally methodological, it also 

speaks to the substantive consequences that follow. As the majority acknowledges, this 

appeal concerns the duty of honest performance, not the duty to exercise discretionary 

powers in good faith. And yet, its digression into the notion of “wrongful exercise of a 

right”, in substance, pulls it into that very territory, since it ties dishonesty to the manner 

in which contractual discretion is exercised. Effectively, then, the majority’s reliance 

on a civil law concept leads it to conflate, or at least obscure the distinction between 

what are distinct common law concepts. This is both unnecessary and undesirable, 

since the exercise of discretion ⸺ apart from being a matter of performance that may 

be misrepresented ⸺ has little to do with the duty of honest performance. Rather, the 

duty to exercise discretionary powers in good faith ⸺ or, expressed with the civilian 

terminology the majority adds, in a manner that is not “abusive” or “wrongful” ⸺ is a 

distinct concept that has no application to this appeal. 
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[125] Our aim in deciding this appeal should be to develop the common law’s 

organizing principle of good faith carefully, and in a coherent manner, and more 

particularly in a manner that gives clear guidance by taking care to distinguish among 

the distinct doctrines identified by this Court in Bhasin. Respectfully, I say that the 

majority has not done so here.  

II. Background 

[126] Baycrest comprises ten condominium corporations with shared assets, for 

which decisions are made by a Joint Use Committee. In April 2012, Baycrest entered 

into two separate two-year agreements with Callow to provide summer landscaping 

and winter snow removal services. The terms of the winter service agreement stipulated 

that Baycrest could terminate the agreement, without cause, upon giving 10 days’ 

notice.  

[127] In March or April 2013, the Joint Use Committee voted to terminate the 

winter service agreement earlier than its scheduled expiry in April 2014. Baycrest opted 

not to tell Callow about its decision until September 2013, however, so as not to 

jeopardize his performance under the summer service agreement. Unaware of 

Baycrest’s decision, Callow performed free work for Baycrest in the spring and 

summer of 2013 in the hope that Baycrest would renew both agreements. Callow also 

discussed the prospect of renewal with two Baycrest representatives, one of whom had 

negotiated Callow’s existing agreements in 2012. These discussions led him to believe 

that he was likely to receive a two-year contract renewal in 2014 and, therefore, that 

20
20

 S
C

C
 4

5 
(C

an
LI

I)



 

 

the winter service agreement was not in danger. Knowing that Callow was operating 

under this misapprehension, Baycrest nevertheless continued to withhold information 

about its termination decision. 

[128] On September 12, 2013, Baycrest gave Callow notice that it was 

terminating the winter service agreement. Callow sued, claiming that Baycrest failed 

to perform the winter service agreement in good faith and was therefore liable for 

breach of contract. The trial judge held that Baycrest breached the duty of honest 

performance. She found that Baycrest’s statements and conduct actively deceived 

Callow and led him to believe that the winter service contract would not be terminated. 

As a result, she awarded damages to place Callow in the position that it would have 

been in had the contract not been terminated. The Court of Appeal for Ontario reversed, 

stating that the duty of honest performance does not impose a requirement of disclosure 

(2018 ONCA 896, 429 D.L.R. (4th) 704). In its view, even if Baycrest had misled 

Callow, Callow bargained only for 10 days’ notice of termination and that was the 

extent of its entitlement. 

III. Analysis 

A. This Case Can Be Readily Decided by Applying the Common Law Principle of 

Good Faith 

[129] Disposing of this case is really a simple matter of applying this Court’s 

decision in Bhasin. The first step in deciding a common law good faith claim is to 
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consider whether any established good faith doctrines apply. Callow bases its claim on 

two established doctrines: the duty of honest performance and the duty to exercise 

discretionary powers in good faith. As I will explain, however, Callow’s claim should 

be resolved by applying only the duty of honest performance. 

(1) The Duty of Honest Performance 

[130] As a universally applicable minimum standard, all contracts must be 

performed honestly. Contracting parties may therefore not lie to, or otherwise 

knowingly mislead, each other about matters directly linked to performance (Bhasin, 

at paras. 73-74). If a plaintiff suffers loss in reliance on its counterparty’s misleading 

conduct, the duty of honest performance serves to make the plaintiff whole. The duty 

of honest performance does not, however, “impose a duty of loyalty or of disclosure or 

require a party to forego advantages flowing from the contract” (Bhasin, at para. 73).  

[131] The dividing line between (1) actively misleading conduct, and (2) 

permissible non-disclosure, is the central issue in this appeal. As that line has been 

clearly demarcated by cases addressing misrepresentation in other contexts, it is in my 

view worth affirming here that the same settled principles apply to the duty of honest 

performance. The duty of honest performance is, after all, broadly comparable to the 

doctrine of fraudulent misrepresentation, although it applies (unlike misrepresentation) 

to representations made after contract formation (B. MacDougall, Misrepresentation 

(2016), at pp. 63-64). It follows that those representations sufficient to ground a claim 
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for misrepresentation are analogous to the representations that will support a claim 

based on the duty of honest performance. 

[132] The general rule, applicable to contracts other than those requiring utmost 

good faith, is that contracting parties have no duty to disclose material information 

(Bhasin, at paras. 73 and 86). Mere silence therefore cannot be considered actively 

misleading conduct (Alevizos v. Nirula, 2003 MBCA 148, 180 Man. R. (2d) 186, at 

para. 19). In some cases, however, silence on a particular topic is misleading in light of 

what has been said (Xerex Exploration Ltd. v. Petro-Canada, 2005 ABCA 224, 47 Alta. 

L.R. (4th) 6, at para. 56, citing Opron Construction Co. v. Alberta (1994), 151 A.R. 

241 (Q.B.)). Again, no wheels need re-inventing here. There is, in the context of 

misrepresentation, “a rich law accepting that sometimes silence or half-truths amount 

to a statement” (MacDougall, at p. 67; see also A. Swan, “The Obligation to Perform 

in Good Faith: Comment on Bhasin v. Hrynew” (2015), 56 Can. Bus. L.J. 395, at 

p. 402). A contracting party therefore may not create a misleading picture about its 

contractual performance by relying on half-truths or partial disclosure (Peek v. Gurney 

(1873), L.R. 6 H.L. 377; Alevizos, at paras. 24-25; Xerex, at paras. 56-57). And 

contracting parties are required to correct representations that are subsequently 

rendered false, or which the representor later discovers were erroneous (Xerex, at 

para. 58; MacDougall, at pp. 118-19).  

[133] Further, the representation need not take the form of an express statement. 

So long as it is clearly communicated, it may comprise other acts or conduct on the part 
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of the defendant (MacDougall, at p. 87). The question is whether the defendant’s active 

conduct contributed to a misapprehension that could be corrected only by disclosing 

additional information. If so, the defendant must make that disclosure. Conversely, a 

contracting party is not required to correct a misapprehension to which it has not 

contributed (T. Buckwold, “The Enforceability of Agreements to Negotiate in Good 

Faith: The Impact of Bhasin v. Hrynew and the Organizing Principle of Good Faith in 

Common Law Canada” (2016), 58 Can. Bus. L.J. 1, at p. 13). The entire context, which 

includes the nature of the parties’ relationship, is to be considered in determining, 

objectively, whether the defendant made a misrepresentation to the plaintiff 

(MacDougall, at p. 102; see, e.g., Outaouais Synergest Inc. v. Lang Michener LLP, 

2013 ONCA 526, 116 O.R. (3d) 742, at paras. 84-87; C.R.F. Holdings Ltd. v. Fundy 

Chemical International Ltd. (1981), 33 B.C.L.R. 291 (C.A.), at p. 296). It follows that 

the question of whether a misrepresentation has been made is a question of mixed fact 

and law, subject to appellate review only for palpable and overriding error.  

[134] In light of these principles ⸺ which, again, are well established and require 

nothing more than a statement by this Court of their application to the duty of honest 

performance ⸺ I cannot accept Baycrest’s argument that its conduct fell on the side of 

innocent non-disclosure. Indeed, the trial judge found that “active communications 

between the parties between March/April and September 12, 2013 . . . deceived 

Callow” (para. 66 (CanLII)). Based on Baycrest’s conduct and express statements, the 

trial judge found that Baycrest had represented that the winter service agreement was 

not in danger of termination (paras. 65 and 76). Further, the trial judge found that 
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Baycrest knew that its representations were misleading and nonetheless expressed its 

intention of keeping Callow in the dark (paras. 48 and 69). These findings are sufficient 

to support the conclusion that Baycrest breached the duty of honest performance. And 

Baycrest identifies no palpable and overriding error to justify overturning them.  

[135] Nor do I accept Baycrest’s argument that its representations related only to 

the renewal of a new winter agreement and not to the termination of Callow’s existing 

agreement. As I have explained, whether Baycrest made an actionable representation 

about its performance must be determined in context, which included its conduct as I 

have described it. And it was open to the trial judge to conclude from that conduct that 

Callow reasonably inferred that the winter service agreement would not be terminated 

(see, e.g., Queen v. Cognos Inc., [1993] 1 S.C.R. 87, at pp. 128-32). Again, I see no 

basis for disturbing the trial judge’s conclusion. 

(2) The Duty to Exercise Discretionary Powers in Good Faith 

[136] Callow also argues that Baycrest’s decision to terminate the winter service 

agreement was a discretionary decision that it was required to make in good faith. He 

relies on the good faith duty that arises “where one party exercises a discretionary 

power under the contract”, and which was affirmed by this Court in Bhasin (para. 47). 

As a preliminary matter, I note that not every decision that involves a degree of 

discretion is subject to this duty (Bhasin, at para. 72; J. T. Robertson, “Good Faith as 

an Organizing Principle in Contract Law: Bhasin v Hrynew ⸺ Two Steps Forward and 

One Look Back” (2015), 93 Can. Bar Rev. 809, at p. 859). The extent to which it applies 
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to unfettered termination rights remains unsettled, and I do not purport to resolve that 

controversy here (Styles v. Alberta Investment Management Corp., 2017 ABCA 1, 

44 Alta. L.R. (6th) 214, at para. 41; Mohamed v. Information Systems Architects Inc., 

2018 ONCA 428, 423 D.L.R. (4th) 174, at para. 19).  

[137] This duty limits the exercise of certain contractual powers that may appear 

to grant one party unfettered discretion. For the purposes of this appeal, it is 

unnecessary to express a firm view on the standard that applies to a breach of this duty. 

It is sufficient to note that where a plaintiff relies on this duty, its complaint is not about 

dishonesty; rather, it is that the defendant was not entitled to make the decision that it 

made. The wrongful behavior is the very exercise of discretion, and the plaintiff 

therefore bases its claim on the effect of that decision (see, e.g., Greenberg v. Meffert 

(1985), 50 O.R. (2d) 755 (C.A.); Mesa Operating Ltd. Partnership v. Amoco Canada 

Resources Ltd. (1994), 19 Alta. L.R. (3d) 38 (C.A.)). Damages are awarded based on 

the difference between the outcome that occurred and the outcome that would have 

occurred if the defendant had exercised its discretion in the least onerous, yet lawfully 

acceptable, manner.  

[138] Callow, however, does not dispute that Baycrest was entitled to terminate 

the winter service agreement, as it did, without cause and by providing only 10 days’ 

notice. Rather, Callow impugns the dishonesty that preceded Baycrest’s exercise of 

discretion. Callow therefore seeks damages measured by considering what would have 

happened had Baycrest made the same decision, albeit without misrepresenting its 
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intentions. The applicable duty is therefore the duty of honest performance. In sum, the 

appeal at bar presents a case about dishonesty in the performance of a contract, and 

nothing more. Indeed, it represents precisely the sort of instance contemplated by 

Cromwell J.’s reference for this Court in Bhasin, at para. 73, to circumstances where a 

party “lie[s] or mislead[s] the other party about one’s contractual performance”. 

Conversely, it is not a case about the exercise of a discretionary power. 

(3) Damages 

[139] Having concluded that Baycrest breached the duty of honest performance, 

the remaining issue is whether the trial judge awarded the appropriate quantum of 

damages. While I reach the same result as the majority, I approach this question 

somewhat differently than it does. The majority would retain the expectation measure 

of damages for breach of the duty of honest performance. I say, however, that it follows 

from recognizing Baycrest’s misleading conduct as a wrong independent of the 

termination provision that the proper measure of damages represents the loss Callow 

suffered in reliance on Baycrest’s misleading representations (which I accept will often 

coincide with the expectation measure).  

[140] The majority relies on Cromwell J.’s statement in Bhasin that a breach of 

the duty of honest contractual performance “supports a claim for damages according to 

the contractual rather than the tortious measure” (para. 88). But when the purpose of 

the expectation measure of damages for breach of contract is examined and contrasted 

with the legal framework developed in Bhasin, the actual claim in Bhasin and the 
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damages actually received, it becomes readily apparent that the reliance measure is 

precisely the measure that the Bhasin framework contemplates should be awarded. On 

this point, the majority’s reasons represent not fidelity to Bhasin, but a regrettable 

departure that undermines the coherence between the interests sought to be protected 

in Bhasin and the remedy to be awarded. 

[141] It has “long been settled and [is] indeed axiomatic” that the legal aim in 

remedying a breach of contract is to give the innocent party the full benefit of the 

bargain by placing it in the position it would have occupied had the contract been 

performed (P. Benson, Justice in Transactions (2019), at p. 5; see also Fidler v. Sun 

Life Assurance Co. of Canada, 2006 SCC 30, [2006] 2 S.C.R. 3, at para. 27). Awarding 

a reliance measure ⸺ that is, compensating for losses sustained by the innocent party 

in reliance on the contract ⸺ would ignore the innocent party’s right to performance 

that flows from its having pledged consideration therefor, thereby potentially depriving 

it of the benefit of the contract. Indeed, confining recovery to losses sustained in 

reliance on the agreement would create an incentive to breach agreements where the 

cost of performance outweighs the reliance measure of damage (S. M. Waddams, The 

Law of Contracts (7th ed. 2017), at para. 704; see also L. L. Fuller and W. R. Perdue 

Jr., “The Reliance Interest in Contract Damages” (1936), 46 Yale L.J. 52, at pp. 57-66). 

[142] But the justification for awarding expectation damages does not apply to 

breach of the duty of honest performance. In such cases, the issue is not that the 

defendant has failed to perform the contract, thereby defeating the plaintiff’s 
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expectations. It is, rather, that the defendant has performed the contract, but has also 

caused the plaintiff loss by making dishonest extra-contractual misrepresentations 

concerning that performance, upon which the plaintiff relied to its detriment. In short, 

the plaintiff’s complaint is not lost value of performance, but detrimental reliance on 

dishonest misrepresentations. The interest being protected is not an expectation 

interest, but a reliance interest. And just as these are unrelated interests, an expectation 

measure of damage is unrelated to the breach of the duty of honest performance.  

[143] The claim in Bhasin itself is illustrative. Bhasin contracted to sell financial 

products for Can-Am. The contract would renew automatically at the end of the initial 

term unless one of the parties gave six months’ notice of non-renewal. Can-Am 

intended to force a takeover of Bhasin’s business by his competitor, Hrynew, but misled 

him about its intention to do so. Can-Am also appointed Hrynew to audit Bhasin’s 

business. When Bhasin protested this conflict of interest, Can-Am lied to him about the 

reason for Hrynew’s appointment as auditor and the terms that would govern his access 

to Bhasin’s confidential information. Ultimately, when Can-Am gave notice of 

non-renewal, Bhasin lost the value of his business. This Court found that, but for 

Can-Am’s dishonesty in the period leading up to the non-renewal, he “would have been 

able to retain the value of his business rather than see it, in effect, expropriated and 

turned over to Mr. Hrynew” (para. 109). It awarded damages to compensate for the lost 

value of the business.  
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[144] Neither the claim, then, nor the damage award, related to Can-Am’s failure 

to perform the contract with Bhasin. The theory of the judgment was that Bhasin lost 

the value of his business by relying on Can-Am’s dishonest representations. The relief 

actually awarded was therefore measured by the difference between Bhasin’s position 

and the position he would have occupied had Can-Am not been dishonest about its 

intention to force a takeover by way of cancelling his contract. Had Bhasin not relied 

on Can-Am’s dishonesty, no damages could have been awarded on this basis, because 

the dishonesty would not have altered his position.  

[145] The measure applied in Bhasin was, therefore, clearly not based on 

expected performance, and indeed it appears to have had nothing to do with placing 

Bhasin in the position he would have occupied had the contract been performed 

(K. Maharaj, “An Action on the Equities: Re-Characterizing Bhasin as Equitable 

Estoppel” (2017), 55 Alta. L. Rev. 199, at p. 215). Rather, it was directed solely towards 

making good the detriment that flowed from Bhasin’s reliance on a dishonest 

misrepresentation — a measure characterized by one scholar as “very tort-like” 

(MacDougall, at p. 65). Much like estoppel and civil fraud, therefore, the duty of honest 

performance vindicates the plaintiff’s reliance interest (Robertson, at p. 861; Maharaj, 

at pp. 215-18). A contracting party that breaches this duty will be liable to compensate 

its counterparty for any foreseeable losses suffered in reliance on the misleading 

representations.  
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[146] This is not to suggest that the duty of honest performance is “subsumed” 

by estoppel and civil fraud (Kasirer J.’s reasons, at para. 50). Rather, it is merely to 

observe that each of these legal devices protects the same interest. Indeed, far from 

being “subsumed” into estoppel and civil fraud, the duty of honest performance protects 

the reliance interest in a distinct and broader manner since, as this Court observed in 

Bhasin, the defendant may be held liable even where it does not intend for the plaintiff 

to rely on the misleading representation (para. 88). Irrespective of the defendant’s 

intention, all a plaintiff need show is that, but for its reliance on the misleading 

representation, it would not have sustained the loss.  

[147] Baycrest advances three arguments for reducing the trial award. First, it 

says that the ten day notice period defines its maximum exposure for damages because, 

irrespective of its dishonesty, its least onerous means of performance was to terminate 

the agreement. The trial judge therefore incorrectly awarded damages as if the winter 

contract had not been terminated.  

[148] While Baycrest is correct to say that damages for breach of contract are 

measured against the defendant’s least onerous means of performance (Hamilton v. 

Open Window Bakery Ltd., 2004 SCC 9, [2004] 1 S.C.R. 303, at para. 20), that 

principle does not assist Baycrest here. To perform the contract honestly (that is, 

without breaching the duty of honest performance), Baycrest was required not to 

mislead Callow about whether the contract would be terminated. It could have 

accomplished this by keeping silent about termination or, having misled Callow as to 
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the true state of affairs, by correcting Callow’s misapprehension before he relied on the 

misleading conduct to his detriment. Had either of these possibilities occurred, Callow 

would have been able to seek other work for the 2013-14 winter season. 

[149] Of course, we cannot say with certainty that Callow would have secured 

other work. He might have sat idle in any event, assuming that the winter service 

contract was in good standing. But this evidentiary difficulty is the product of 

Baycrest’s dishonesty, and Baycrest should not be relieved from liability simply 

because Callow cannot definitively prove what would have occurred had it not been 

misled (Wood v. Grand Valley Rway. Co. (1915), 51 S.C.R. 283, at pp. 288-91; see also 

Lamb v. Kincaid (1907), 38 S.C.R. 516, at pp. 539-40). Callow gave evidence that it 

typically bid on winter contracts during the summer months and that it was too late to 

find replacement work by the time it was notified of termination. I agree with the 

majority that, based on the record, we can reasonably presume that Callow would have 

been able to replace the winter service agreement with a contract of similar value. 

While the trial judge erred by awarding damages as if the winter service agreement had 

not been terminated, I would, based on this presumption, award the same quantum of 

damages.  

[150] Secondly, Baycrest says that the trial judge’s award led to double recovery 

for Callow’s expenses. But this is simply incorrect. The trial judge awarded Callow the 

net value of the winter service agreement ($64,306.96) ⸺ representing the gross 

contract value ($80,383.70) less Callow’s expenses, which the trial judge approximated 
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at 20 percent ($16,076.74). She then added back the cost of an equipment lease, which 

Callow had already entered into in reliance on Baycrest’s misleading representations. 

Though the trial judge did not say so expressly, the record shows that Callow’s 

approximated expenses included the cost of leasing equipment. If Callow is not 

reimbursed for the leasing expenses that he incurred in reliance on Baycrest’s 

misleading representations, those expenses would therefore be counted against him 

twice. Absent Baycrest’s breach of contract, Callow would have obtained a similarly 

valued contract and ended the 2013-14 winter season with $64,306.96 in profit. The 

trial judge’s approach ensured that Callow was restored to this position, and, 

accordingly, I see no basis for overturning this aspect of her award.  

[151] Finally, Baycrest argues that the trial judge misapprehended the evidence 

relating to Callow’s expenses. I am not convinced, however, that the trial judge did 

anything other than estimate Callow’s expenses at 20 percent of the winter service 

contract’s value, based on evidence that Callow gave regarding its expenses in previous 

years. Estimating the expenses was a decision that fell within the trial judge’s remit as 

a fact-finder and should not be disturbed on appeal. Indeed, it is difficult to imagine 

how the trial judge could have proceeded differently, given that the winter services 

agreement was never performed and that we therefore cannot say with certainty what 

Callow’s expenses would have been.  

B. “Abuse of Right”, “Wrongful Exercise of a Right”, and Comparative Analysis 

of Good Faith in the Law of Contract 
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[152] With the exception of my discussion regarding damages, most of the 

foregoing is consistent, or at least not inconsistent, with the majority’s reasons, and is 

sufficient to dispose of this appeal. But while acknowledging this (at para. 44: “the duty 

to act honestly about matters directly linked to the performance of the contract . . . is 

sufficient to dispose of this appeal”; “[n]o expansion of the law set forth in Bhasin is 

necessary to find in favour of Callow”), the majority nonetheless proceeds to delve into 

matters beyond the duty to act honestly. And in so doing, it does indeed expand upon 

(and, I say, confuse) the law set forth in Bhasin. 

[153] More particularly, the majority says that this appeal presents an opportunity 

to resolve two issues: first, “what constitutes a breach of the duty of honest performance 

where it manifests itself in connection with the exercise of a seemingly unfettered, 

unilateral termination clause” (para. 30); and secondly, “when dishonesty is directly 

linked to the performance of a contract” (para. 64). These questions lead the majority 

to focus on whether the exercise of the termination provision was itself dishonest. It 

explains: 

. . . the duty of honesty as contractual doctrine has a limiting function on 

the exercise of an otherwise complete and clear right . . . . This means, 

simply, that instead of constraining the decision to terminate in and of 

itself, the duty of honest performance attracts damages where the manner 

in which the right was exercised was dishonest. [para. 53] 

The majority finds support for this approach in Quebec civil law. Specifically, it 

contends that the “required direct link between dishonesty and performance” is “made 

plain” by considering “how the framework for abuse of rights in Quebec connects the 
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manner in which a contractual right is exercised to the requirements of good faith” 

(para. 67). It states that arts. 6, 7 and 1375 of the Civil Code of Québec “point to this 

connection by providing that no contractual right may be exercised abusively without 

violating the requirements of good faith” (para. 67). 

[154] Both as a substantive and methodological matter, I cannot endorse this. 

First, in the circumstances of this particular appeal, the majority’s resort to the civil law 

as a “source of inspiration” (para. 60) is inappropriate. As the majority acknowledges, 

the issues to which its analysis responds are fully addressed by Bhasin itself, and there 

is no indication that the principles outlined therein require further elaboration. 

Secondly, and relatedly, the majority’s focus on the wrongful exercise of a right distorts 

the analysis mandated by Bhasin and undermines the independent character of the 

various common law good faith duties identified therein.  

(1) Comparative Analysis 

[155] The majority draws on the civilian concept of abuse of rights “as a 

framework to understand the common law duty of honest performance” (para. 73). 

Specifically, it finds that this framework “helps to focus the analysis of whether the 

common law duty of honest performance has been breached on what might be called 

the wrongful exercise of a contractual right” (para. 63). 

[156] In considering the utility of the comparative exercise that the majority 

proposes, it must be borne in mind that the common law principles applicable to this 
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appeal are both determinative and settled. Drawing from civil law in these 

circumstances departs from this Court’s accepted practice in respect of comparative 

legal analysis. Rather than permissibly drawing inspiration or comfort from the civil 

law in filling a gap in the common law or in modifying it, the majority’s approach, I 

say respectfully, risks subsuming the common law’s already-established and distinct 

conception of good faith into the civil law’s conception. And to the extent it does so, it 

confuses matters significantly, the majority’s assurances to the contrary 

notwithstanding. 

[157] As Moldaver J. observed (in dissent, but not on this point) in Reference re 

Supreme Court Act, ss. 5 and 6, 2014 SCC 21, [2014] 1 S.C.R. 433, at para. 113 

(emphasis added), “[t]he coexistence of two distinct legal systems in Canada — the 

civil law system in Quebec and the common law system elsewhere — is a unique and 

defining characteristic of our country.” The distinct common law and civil law 

traditions represent an integral component of Canadian legal heritage and identity 

(Hon. M. Bastarache, “Bijuralism in Canada”, in Bijuralism and Harmonization: 

Genesis (2001), at p. 26; see also M. Samson, “Le droit civil québécois: exemple d’un 

droit à porosité variable” (2018-19), 50 Ottawa L. Rev. 257, at p. 257).  

[158] Preserving this unique aspect of Canada’s identity requires maintaining the 

distinct features of both the common law and civil law traditions. Indeed, this Court 

has gone so far as to describe its own composition as having been designed to ensure 

“that the common law and the civil law would evolve side by side, while each 
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maintained its distinctive character” (Reference re Supreme Court Act, at para. 85 

(emphasis added)). It follows that, just as this Court decided in Reference re Supreme 

Court Act that the presence on this Court of at least three judges from Quebec 

“ensur[es] civil law expertise and the representation of Quebec’s legal traditions”, the 

integrity and distinct character of the common law is also ensured by the presence of 

judges from Canada’s common law jurisdictions.  

[159] It also follows from the distinct nature of Canada’s two legal traditions that 

drawing from one tradition to influence the other is simply an exercise in comparative 

legal analysis (Caisse populaire des Deux Rives v. Société mutuelle d’assurance contre 

l’incendie de la Vallée du Richelieu, [1990] 2 S.C.R. 995, at p. 1016). As I have already 

recounted, this is what the majority claims it is doing here. But while comparison is an 

important tool, its uses are not unlimited. In particular, comparative analysis, in the 

sense of using law from another legal system to elucidate or develop the domestic legal 

system, is generally appropriate only where domestic law does not provide an answer 

to the problem facing the court, or where it is necessary to otherwise develop that law. 

Using law from other systems in other circumstances would either be superfluous, or 

would (to the extent of its use) have the undesirable effect of displacing established 

domestic jurisprudence (J.-L. Baudouin, “L’interprétation du Code civil québécois par 

la Cour suprême du Canada” (1975), 53 Can. Bar Rev. 715, at pp. 725-27; see also 

K. Zweigert and H. Kötz, Introduction to Comparative Law (3rd rev. ed. 1998), at 

pp. 17-18; T. Lundmark, Charting the Divide between Common and Civil Law (2012), 

at pp. 8-10). As Justice Sharpe writes extra-judicially about the use of authority 
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generally, which applies equally to comparative legal analysis, “[i]t is only where the 

case cannot readily be decided on the basis of binding authority that non-binding 

sources will have a material effect on the decision” (Good Judgment: Making Judicial 

Decisions (2018), at p. 171).  

[160] These sources are not expressions of jurisdictional chauvinism. Rather, 

they express a posture of prudence and disciplined restraint in the deployment of 

comparative analysis in judgments. And for good reason. Seeking inspiration from 

external sources when it is unnecessary to do so may simply complicate a 

straightforward subject, thereby introducing uncertainty to a previously settled area of 

law (Gilles E. Néron Communication Marketing Inc. v. Chambre des notaires du 

Québec, 2004 SCC 53, [2004] 3 S.C.R. 95, at para. 56, citing J.-L. Baudouin and 

P. Deslauriers, La responsabilité civile (6th ed. 2003), at p. 193). Even something as 

seemingly innocuous as changing the terminology used to describe a concept ⸺ for 

example, the majority’s reliance on the civil law device of abuse of right and references 

to the wrongful exercise of a right ⸺ can have substantive legal implications, affecting 

the coherence and stability of the resulting modified legal system. Language itself, after 

all, plays “a crucial role in the evolution of the law” (Bastarache, at p. 20; see also 

Lundmark, at pp. 74-86).  

[161] This is not mere conjecture. The seemingly benign injection of civil law 

terminology into common law judgments has previously generated precisely that kind 

of instability. Substantial confusion in the common law of unjust enrichment arose in 
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Canada in the 1970s from the introduction of civil law terminology of “absence of 

juristic reasons for an enrichment” as if it were synonymous with the traditional 

requirement of “unjust factors” that had been “deeply ingrained” since Lord 

Mansfield’s judgment in Moses v. Macferlan (1760), 2 Burr. 1005, 97 E.R. 676 (K.B.) 

(M. McInnes, “The Reason to Reverse: Unjust Factors and Juristic Reasons” (2012), 

92 B.U.L. Rev. 1049, at pp. 1052 and 1054). As Professor McInnes explains: 

 . . . without discussion or explanation, the Supreme Court of Canada 

began to use the civilian terminology (i.e., “absence of juristic reason for 

the enrichment”) while continuing to apply the traditional unjust factors. 

Predictably, the Canadian law of unjust enrichment grew ever more 

confused as the court said one thing and did another. [Footnotes omitted; 

p. 1056.] 

[162] The result was, to put it mildly, destabilizing. And predictably so. While 

Western legal systems are called upon to address the same kinds of disputes, each has 

developed different ways over the centuries to resolve them. The result is like two 

massive jigsaw puzzles that cover the same amount of ground. From a distance, each 

looks much the same as the other, but up close, it becomes apparent that the pieces are 

cut differently so that pieces from one cannot fit (or at least fit easily) into the other. 

And so it was when “juristic reasons” began to be spoken of in the Canadian common 

law of unjust enrichment. Conflicting lines of authorities continued to apply the 

common law requirement of unjust factors, while in other decisions courts ascribed 

legal significance to the introduction of civilian language ⸺ that is, they “took the 

civilian language at face value and ordered restoration when defendants could not 

justify the retention of their enrichments” (McInnes, at p. 1056 (footnote omitted)). In 
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the end, this Court had to settle the question in Garland v. Consumers’ Gas Co., 2004 

SCC 25, [2004] 1 S.C.R. 629, which it did by clarifying that the civilian terminology 

of “juristic reasons” applies. But coming even several decades after the uncertainty 

arose, we must acknowledge that this confirmation of the civil law terminological shift 

itself also effected substantive instability in the administration of the common law: 

In a stroke, lawyers and judges were required to alter fundamentally their 

conception of injustice. Liability now responds to the absence of any 

reason for the defendant’s retention, rather than to the presence of some 

reason for the plaintiff’s recovery. The transition has not been seamless, 

and it will be many years before practice settles into the level of 

consistency and certainty that litigants have the right to expect from a 

mature system of law. [Emphasis in original.] 

(McInnes, at p. 1057) 

[163] This is not to suggest that Garland is wrongly decided, or that its authority 

in the common law of unjust enrichment is somehow undermined by its civilian 

inclination. Rather, it is simply to point out that there can be a heavy price to pay ⸺ 

typically, by unijural lawyers and their clients ⸺ when external legal concepts are 

introduced via a judgment on a purely domestic legal issue. Hence the restraint which 

this Court has (until now) shown, by introducing external legal concepts to a judgment 

only where it is necessary to do so ⸺ that is, to fill a gap where domestic law does not 

provide an answer, or where it is necessary to modify or otherwise develop an existing 

legal rule. In such circumstances, other legal systems may well reveal potential 

solutions that would not have been apparent from a narrow domestic focus (Zweigert 

and Kötz, at pp. 17-20; see also Canadian National Railway Co. v. Norsk Pacific 

Steamship Co., [1992] 1 S.C.R. 1021, at pp. 1140-47 (per McLachlin J., as she then 
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was)). This is what we mean when we say that Canada’s two legal systems can serve 

as sources of “inspiration” (Bou Malhab v. Diffusion Métromédia CMR inc., 2011 SCC 

9, [2011] 1 S.C.R. 214, at para. 38).  

[164] We can also draw on the experience of other legal systems to assist our 

deliberations about whether an identified potential solution to a legal problem will 

result in negative consequences. Indeed, that was the limited use this Court made of 

Quebec law (and, for that matter, U.S. law) in Bhasin, at paras. 83-85, Saadati v. 

Moorhead, 2017 SCC 28, [2017] 1 S.C.R. 543, at para. 34, and Norsk, at pp. 1174-75 

(per Stevenson J., concurring). Similarly, this Court will sometimes observe that a legal 

concept developed within one system, using domestic sources, mirrors a concept found 

in another system (Deloitte & Touche v. Livent Inc. (Receiver of), 2017 SCC 63, [2017] 

2 S.C.R. 855, at para. 138 (per McLachlin C.J., dissenting in part); Kingstreet 

Investments Ltd. v. New Brunswick (Finance), 2007 SCC 1, [2007] 1 S.C.R. 3, at 

para. 41; St. Lawrence Cement Inc. v. Barrette, 2008 SCC 64, [2008] 3 S.C.R. 392, at 

paras. 76-79; see also Sport Maska Inc. v. Zittrer, [1988] 1 S.C.R. 564, at p. 570 (per 

Beetz J., concurring)). When used in these ways, comparative sources are relied on to 

provide comfort that other legal systems have arrived at similar conclusions.  

[165] But that is not this case. Here, no gaps are to be filled, and no domestic 

common law requires development (or even “clarification”). Rather, in service of what 

the majority describes as a “dialogue” between the civil law and common law, it uses 

the civil law device of abuse of right to drive an analysis which, I repeat, is neither 
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necessary to decide this appeal, nor helpful in its obscuring of the law. Further, this 

case engages an issue ⸺ the place of good faith in contract law ⸺ on which the 

Canadian common law and civil law systems have adopted very different approaches 

⸺ each autonomous, and neither inherently superior to the other (see, generally, 

R. Jukier, “Good Faith in Contract: A Judicial Dialogue Between Common Law 

Canada and Québec” (2019), 1 Journal of Commonwealth Law 83). As the Hon. Louis 

LeBel observed: 

 [TRANSLATION] The fact that the Court has maintained the specificity of 

the two legal traditions with respect to good faith shows the importance it 

attaches to respect for their conceptual autonomy. The dialogue between 

the two systems remains circumscribed by a judicial stance that, in general 

today, understands the importance and characteristics of the major legal 

traditions that make up Canadian bijuralism. 

 

(“Les cultures de la Cour suprême du Canada: vers l’émergence d’une 

culture dialogique?”, in J.-F. Gaudreault-DesBiens et al., eds., 

Convergence, concurrence et harmonisation des systèmes juridiques 

(2009), 1, at p. 15) 

[166] Indeed, there are principled reasons for the distinct treatment of good faith 

as between the common law and civil law systems. As Professor Valcke observes, the 

common law also relies on other concepts, including the equitable doctrine of estoppel, 

to achieve similar outcomes as the doctrine of good faith (“Bhasin v Hrynew: Why a 

General Duty of Good Faith Would Be Out of Place in English Canadian Contract 

Law” (2019), 1 Journal of Commonwealth Law 65, at p. 77). At a more general level, 

the common law and civil law are premised on different understandings of legal rights 

(H. Dedek, “From Norms to Facts: The Realization of Rights in Common and Civil 
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Private Law” (2010), 56 McGill L.J. 77, at pp. 79-81) and of the role of the state in 

mitigating the effects of harsh bargains (M. Pargendler, “The Role of the State in 

Contract Law: The Common-Civil Law Divide” (2018), 43 Yale J. Intl L. 143, at 

p. 179). 

[167] I acknowledge that the majority refers to “special reasons” to be “cautious 

in undertaking the comparative exercise to which Callow invites us here” (para. 70). 

But ⸺ and, again I stress, in an area of common law that admits of no lacuna or gap 

that needs filling, or that is in need of development ⸺ by applying the civilian doctrine 

of “abuse of right” as it does, caution is thrown to the wind, the independent character 

of the existing good faith doctrine, which Bhasin carefully preserved, is undermined, 

and the generally applicable rule that this Court rejected in Bhasin is at least implicitly 

embraced.  

[168] To be clear, the majority’s comparative methodology is not mere 

surplusage. Rather, its application is the only point of the exercise. As I have already 

recounted, the doctrine of abuse of rights is applied “to focus the analysis of whether 

the common law duty of honest performance has been breached on what might be 

called the wrongful exercise of a contractual right” (para. 63). Quebec civil law is cited 

as authority for the proposition that “no contractual right may be exercised abusively” 

(para. 67). This leads to another reason why comparative methodology is undesirable 

in this case, which requires me to speak plainly. The passages I have just cited from the 

majority’s reasons, and indeed the very notion of “abuse of right”, would not be 
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familiar, meaningful or even comprehensible to the vast majority of common law 

lawyers and judges. And yet, many of them would reasonably assume ⸺ as many did 

when the language of “juristic reasons” entered the common law lexicon of unjust 

enrichment ⸺ that there is legal significance in their use here, and that they must 

therefore familiarize themselves with these concepts or retain bijural assistance in order 

to competently represent their clients or adjudicate their cases. At the very least, 

common law lawyers applying the common law concepts under discussion here will 

presumably need to have an eye, as the majority does, to the Civil Code of Québec. 

How they would acquire the necessary familiarity, and the extent to which they must 

acquire it, is left unexplained. 

[169] These are not idle concerns, and on this point there is a certain reality that 

we must bear in mind. Few common law lawyers and judges in most provinces are 

sufficiently versed in French to read the sources of civil law concerning the abuse of 

right. And of those who are, fewer still will be trained in the civil law so as to 

understand their substance.  

[170] I confess that I am in no position to express a view on the correctness of 

the majority’s proclamation that it, or this Court, is pursuing a “dialogue” between the 

civil and common legal systems. Indeed, it is not obvious to me what having such a 

“dialogue” means in the context of discharging our adjudicative responsibilities. But 

accepting that my colleagues understand themselves to be so engaged, I suggest with 

utmost respect that their dialogical pursuit should not occur at the expense of those who 
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must know, understand and apply an aspect of one of those legal systems that the 

majority now renders opaque. It really comes down to this: the majority’s unnecessary 

digression into external legal concepts will create practical difficulties on the ground 

by making the common law governing contractual relationships less comprehensible 

and therefore less accessible to those who need to know it, thereby increasing costs for 

all concerned. At a time when many are striving to remove old barriers that impede 

access to justice, I would not erect new barriers in the form of legal expression that 

bears little to no resemblance to the training and experience of those who help citizens 

navigate the legal system.  

[171] Even where a comparative analysis is appropriate, the analogy of the jigsaw 

puzzles must be borne in mind. It is simply not the case that “the common law and the 

civil law represent . . . distinctive ways of knowing the law” (Kasirer J.’s reasons, at 

para. 71 (emphasis added)). They are not different theories of law. They are different 

systems of law. And because legal rules must originate from the system within which 

that rule will operate, comparative analysis must be undertaken with care and 

circumspection. This Court’s statement in Caisse populaire des Deux Rives, at p. 1004, 

is apposite:  

 . . . apparent similarity of the fundamental rules should not cause us to 

forget that the courts have a duty to ensure that insurance law develops in 

a manner consistent with the rest of Quebec civil law, of which it forms a 

part. Accordingly, while the judgments of foreign jurisdictions, in 

particular Britain, the United States and France, may be of interest when 

the law there is based on similar principles, the fact remains that Quebec 

civil law is rooted in concepts peculiar to it, and while it may be necessary 
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to refer to foreign law in some cases, the courts should only adopt what is 

consistent with the general scheme of Quebec law. [Emphasis added.] 

[172] The direction that civil law developments must be consistent with the 

overall civil law of Quebec applies with equal force when considering potential 

modifications to the common law. Maintaining the distinct character of each of 

Canada’s legal traditions requires administering each system according to its own 

scheme of rules, and by reference to its own authorities (Colonial Real Estate Co. v. La 

Communauté des Soeurs de la Charité de l’Hôpital Général de Montréal (1918), 57 

S.C.R. 585, at p. 603; see also J. Dainow, “The Civil Law and the Common Law: Some 

Points of Comparison” (1967), 15 Am. J. Comp. L. 419, at pp. 434-35). It follows that 

any enrichment from another legal system must be incorporated only insofar as it 

conforms to the internal structure and organizing principles of the adopting legal 

system (F. Allard, The Supreme Court of Canada and its Impact on the Expression of 

Bijuralism (2001), at p. 9). Ultimately, the golden rule in using concepts from one of 

Canada’s legal systems to modify the other is that the proposed solution must be able 

to completely and coherently integrate into the adopting system’s structure 

(J.-L. Baudouin, “Mixed Jurisdictions: A Model for the XXIst Century?” (2003), 63 

La. L. Rev. 983, at pp. 990-91). 

[173] This is of practical concern here. Analytically jamming the civilian concept 

of abuse of right regarding the termination of a contract into the common law is not the 

tidy and discrete affair that the majority appears to suppose. This is because the 

obligation of good faith in civil law imposes more onerous duties on the party 
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terminating the contract than it does at common law. The Quebec Court of Appeal has 

explained the notion of abuse of right in the context of termination of a contract in the 

following way: 

[TRANSLATION] Up until now, the courts have sometimes sanctioned abuse 

of right in cases of malice. However, they have also sanctioned unilateral 

resiliation by a distributor for reasons found not to be within the spirit of 

the discretionary resiliation clause, or where the resiliation was improper, 

that is, without any valid reason, or without prior notice or without any sign 

of what was to come. These cases clearly illustrate the “moralization” of 

contractual relations by the doctrine of abuse of right: for it is not enough 

to resiliate a contract in a strictly lawful manner (in accordance with the 

language of a resiliation clause), it is also necessary to do so in a legitimate 

way. [Emphasis added.] 

 

(Birdair inc. v. Danny’s Construction Co., 2013 QCCA 580, at para. 131 

(CanLII), citing J.-L. Baudouin and P.-G. Jobin, Les obligations (6th ed. 

2005), by P.-G. Jobin with the collaboration of N. Vézina, at para. 125) 

[174] Even if we were to imagine that it was the exercise of the termination clause 

that led in this case to the breach of duty of honest contractual performance ⸺ which, 

as I shall explain below, it was not ⸺ Bhasin stipulates clearly that there is no duty to 

disclose information or intentions relevant to termination that flows from the common 

law duty of good faith. But under the civilian doctrine invoked by the majority, 

terminating a contract without disclosing intentions can constitute an abuse of right. 

While the majority acknowledges that it “do[es] not rely on the civil law here for the 

specific rules that would govern a similar claim in Quebec” (para. 73), this tends to 

affirm how inappropriate its comparative analysis is here. The majority either relies on 

a truncated and therefore distorted version of the civilian framework of abuse of right, 

or else opens the door to future “clarifications” (which would further undermine the 
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integrity of the common law duty of honest performance as stated in Bhasin). Even on 

its own terms, then, the majority’s invocation of abuse of right raises more questions 

than it claims to answer. 

[175] For all these reasons, I am of the respectful view that it is not appropriate 

to refer to, and rely upon, the doctrine of abuse of right in this case. This appeal calls 

upon this Court to straightforwardly apply the duty of honest performance, and nothing 

more. Transplanting the doctrine of abuse of right into the common law context is not 

only unnecessary here, doing so without reference to the broader context in which good 

faith operates in the common law will cause significant uncertainty. 

(2) The Wrongful Exercise of a Right  

[176] The majority’s reliance on the civilian doctrine of abuse of a right leads me 

to a final, substantive criticism: in focusing on the wrongful exercise of a right, it 

distorts the analysis described in Bhasin and elides the distinction between honest 

performance and good faith in the exercise of a contractual discretion.  

[177] The gravamen of a claim in honest performance is that a party made 

dishonest representations concerning contractual performance that caused its 

counterparty to suffer loss. It is not that a right was exercised in a way that was 

wrongful, abusive, or even dishonest. Here, for example, the complaint hinges on 

Baycrest’s deceptive conduct preceding the exercise of the termination clause. By 

relying on Baycrest’s misleading representations, Callow missed the opportunity to bid 
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on other contracts. The exercise of the termination clause is relevant only in the sense 

that it was the subject of the misrepresentation.  

[178] I recognize that, in Bhasin, Cromwell J. stated that the defendant breached 

the duty of honest performance when it “failed to act honestly with [the plaintiff] in 

exercising the non-renewal clause” (para. 103). This phrasing, however, mirrored the 

trial judge’s finding that the defendant “acted dishonestly toward Bhasin in exercising 

the non-renewal clause” (Bhasin v. Hrynew, 2011 ABQB 637, 526 A.R. 1, at para. 261, 

quoted in Bhasin, at para. 94). Elsewhere, Cromwell J. is clear that the breach 

“consisted of [the defendant’s] failure to be honest with [the plaintiff] about its 

contractual performance and, in particular, with respect to its settled intentions with 

respect to renewal” (para. 108). This reflects the general framework that he describes, 

i.e., that the duty of honest performance “is a simple requirement not to lie or mislead 

the other party about one’s contractual performance” (para. 73). 

[179] Maintaining analytical clarity about the source of the breach ⸺ the 

dishonesty that preceded the termination, and not the termination itself ⸺ is important 

for two reasons. First, a breach of the duty of honest performance may arise from many 

aspects of performance. The general rule enunciated in Bhasin provides a clear standard 

that can be applied across different contexts, including to the facts of this appeal. There 

is no benefit in developing a separate analysis that responds narrowly to dishonesty 

concerning the exercise of a contractual right. Doing so will only make the law more 

confused and difficult to apply.  
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[180] Secondly, the source of the breach distinguishes the duty of honest 

performance from the duty to exercise contractual discretion in good faith. As discussed 

above, where a breach of the latter duty is alleged, the focus of the analysis is whether 

the defendant was entitled to exercise its discretion in the way that it did. By shifting 

the focus of the honest performance analysis to the manner in which a right was 

exercised, the majority blurs the boundaries between these two distinct duties. Indeed, 

it contends that “the duty of honest performance shares a common methodology with 

the duty to exercise contractual discretionary powers in good faith by fixing, at least in 

circumstances like ours, on the wrongful exercise of a contractual prerogative” 

(para. 51).  

[181] We are bound by Bhasin to treat the duty of honest performance as 

conceptually distinct from the duty to exercise discretionary powers in good faith 

(Atlantic Lottery Corp. Inc. v. Babstock, 2020 SCC 19, at para. 65). This is not simply 

a matter of stare decisis and incremental legal development (although it is at least those 

things); there is also the practical concern that blurred and ambiguous treatment of these 

two duties has a meaningful impact on the outcome for contracting parties. Contrary to 

the majority’s suggestion, the wrong at issue in each category of cases is distinct, and 

the damages available differ accordingly. The award for a breach of the duty of honest 

performance addresses the effect of the dishonesty. In contrast, the award for a breach 

of the duty to exercise discretion in good faith addresses the effect of the exercise of 

discretion itself. Placing both duties under the umbrella of the “wrongful exercise of a 
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contractual right” obscures these distinctions and thus represents an unfortunate 

departure from Bhasin.  

IV. Conclusion 

[182] I would allow the appeal, set aside the Court of Appeal decision, and 

reinstate the judgment of the trial judge with costs in this Court and the courts below. 

 

The following are the reasons delivered by 

 

 CÔTÉ J. —  

[183] What constitutes actively misleading conduct in the context of a contractual 

right to terminate without cause? Where should the line be drawn between active 

dishonesty and permissible non-disclosure of information relevant to termination? 

Does a party to a contract have an obligation to dissuade his counterparty from 

entertaining hopes regarding the duration of their business relationship? These are the 

questions raised by this appeal. 

[184] In this case, the respondents (“Baycrest”) bargained for a right to terminate 

at any time and for any other reason than unsatisfactory services upon giving 10 days’ 

notice. Baycrest made the decision to terminate, but it chose to wait before sending the 

notice, as it did not want to jeopardize the performance of other work that was being 
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done by the appellant (“Callow”, referring interchangeably to C.M. Callow Inc. and to 

its principal, Mr. Christopher Callow). In the meantime, Baycrest became aware that 

its counterparty was entertaining hopes of a renewal, although it did not say or do 

anything that materially contributed to those hopes. Baycrest did nothing to discourage 

them; such conduct may not be laudable, but it does not fall within the category of 

“active dishonesty” prohibited by the contractual duty of honest performance. 

I. Issue on Appeal 

[185] Both of my colleagues seem to agree on the following propositions.  

[186] First, this case concerns solely the duty of honest performance and not the 

duty to exercise discretionary powers in good faith (these two duties were distinguished 

in Bhasin v. Hrynew, 2014 SCC 71, [2014] 3 S.C.R. 494, at paras. 47, 50 and 72-73).  

[187] Second, the duty of honest performance “means simply that parties must 

not lie or otherwise knowingly mislead each other about matters directly linked to the 

performance of the contract” (Bhasin, at para. 73).  

[188] Third, there is no duty to disclose information or one’s intentions with 

respect to termination (Bhasin, at paras. 73 and 87).  

[189] Fourth, there is no need to extend the law by recognizing a new duty of 

good faith relating to “active non-disclosure”. 
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[190] I take it we all agree with these premises. Therefore, the issue, when 

properly framed, bears on the distinction referred to in Bhasin (at paras. 73 and 86-87) 

between actively misleading conduct and permissible non-disclosure. In the context of 

this case it comes down to this: did Baycrest lie or otherwise knowingly mislead Callow 

into thinking that there was no risk it would exercise its right to terminate the winter 

agreement for any other reason than unsatisfactory services? The answer to this 

question is no. 

[191] Before turning to my analysis, I wish to express my substantial agreement 

with Justice Brown’s observations insofar as they pertain to the role of external legal 

concepts. Justice Kasirer states at paragraph 44 of his reasons that “[n]o expansion of 

the law set forth in Bhasin is necessary” to dispose of this appeal. However, he then 

embarks on, and I say this respectfully, an unnecessary comparative exercise between 

the civil law and the common law under the pretext of “dialogue”. I am perplexed by 

the virtues of “dialogue” in a case like this one where no gaps in the common law need 

to be filled and no rules need to be modified. I do not see why we should adopt such an 

approach, one that provides no palpable benefits and that is also arbitrary and 

unpredictable. 

[192] That being said, I believe that the common law as it now stands does not 

support the result my colleagues arrive at. I am afraid that the unnecessary debate about 

comparative legal exercises may have diverted attention from the facts of this case as 

they are. 
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II. Ambit of the Duty of Honest Performance 

A. Context in Which the Duty Was Created 

[193] In Bhasin, the Court unanimously introduced the contractual duty of honest 

performance as a “new common law duty under the broad umbrella of the organizing 

principle of good faith performance of contracts” (para. 72). Cromwell J. stressed that 

this was no more than a “modest, incremental step” (para. 73; see also paras. 82 and 

89), with the duty of honest performance being a “minimum standard” (para. 74).  

[194] In Cromwell J.’ opinion, the new duty would “interfer[e] very little with 

freedom of contract” (para. 76); so little that he thought such interference would be 

“more theoretical than real” (para. 81). On the subject of the organizing principle of 

good faith from which it grew, Cromwell J. stated: 

The principle of good faith must be applied in a manner that is consistent 

with the fundamental commitments of the common law of contract which 

generally places great weight on the freedom of contracting parties to 

pursue their individual self-interest. In commerce, a party may sometimes 

cause loss to another — even intentionally — in the legitimate pursuit of 

economic self-interest . . . . The development of the principle of good faith 

must be clear not to veer into a form of ad hoc judicial moralism or “palm 

treeˮ justice. In particular, the organizing principle of good faith should not 

be used as a pretext for scrutinizing the motives of contracting parties. 

[para. 70] 

[195] Cromwell J. also expressed specific concerns relating to the clarity of the 

duty, its effect on commercial certainty and other practical implications (at paras. 59, 
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66, 70-71, 73, 79-80 and 86-87). He endeavoured to explain what the new duty was 

not:  

The duty of honest performance that I propose should not be confused 

with a duty of disclosure or of fiduciary loyalty. A party to a contract has 

no general duty to subordinate his or her interest to that of the other party. 

[Emphasis added; para. 86.] 

[196] Turning to a positive description, he stressed that the duty of honest 

performance was a “simple requirement” not to lie or knowingly mislead about matters 

directly linked to performance of the contract (para. 73). 

[197] The requirement that parties not lie is straightforward. But what kind of 

conduct is covered by the requirement that they not otherwise knowingly mislead each 

other? Absent a duty to disclose, it is far from obvious when exactly one’s silence will 

“knowingly mislead” the other contracting party. Are we to draw sophisticated 

distinctions between “mere silence” and other types of silence, as Brown J. suggests? 

If that be so, I wonder how a contracting party — on whom, I note, the law imposes 

neither “a duty of loyalty or of disclosure” nor a requirement “to forego advantages 

flowing from the contract” (Bhasin, at para. 73) — is supposed to know at what point 

a permissible silence turns into a non-permissible silence that may constitute a breach 

of contract. With the greatest respect, I do not believe such casuistry is compatible with 

the “simple requirement” Cromwell J. meant to set out in Bhasin.  
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[198] As Cromwell J. put it, “a clear distinction can be drawn between a failure 

to disclose a material fact, even a firm intention to end the contractual arrangement, 

and active dishonesty” (para. 86 (emphasis added)). He added that “United Roasters 

makes it clear that there is no unilateral duty to disclose information relevant to 

termination. But the situation is quite different, as I see it, when it comes to actively 

misleading or deceiving the other contracting party in relation to performance of the 

contract” (para. 87 (emphasis added)). These words should be taken at face value. The 

duty of honest performance should remain “clear and easy to apply” (para. 80).  

B. Permissible Non-disclosure  

[199] It must be borne in mind that all obligations flowing from the duty of honest 

performance are “negative” obligations (P. Daly, “La bonne foi et la common law: 

l’arrêt Bhasin c. Hrynew”, in J. Torres-Ceyte, G.-A. Berthold and C.-A. M. Péladeau, 

eds., Le dialogue en droit civil (2018), 89, at pp. 101-2; see also Kasirer J.’s reasons, 

at para. 86). Extending the duty beyond that scope would “detract from . . . certainty in 

commercial dealings” (Bhasin, at para. 80). 

[200] Therefore, silence cannot be considered dishonest within the meaning of 

Bhasin unless there is a positive obligation to speak. Such an obligation does not arise 

simply because a party to a contract realizes that his counterparty is operating under a 

mistaken belief.  
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[201] Absent a duty of disclosure, that is, absent any kind of free-standing 

positive obligation flowing from the duty of honest performance, a party to a contract 

has no obligation to correct his counterparty’s mistaken belief unless the party’s active 

conduct has materially contributed to it (see, in a different context, T. Buckwold, “The 

Enforceability of Agreements to Negotiate in Good Faith: The Impact of Bhasin v. 

Hrynew and the Organizing Principle of Good Faith in Common Law Canada” (2016), 

58 Can. Bus. L.J. 1, at pp. 12-13).  

[202] What constitutes a material contribution will obviously depend upon the 

context, which includes the nature of the parties’ relationship (see Brown J.’s reasons, 

at para. 133) as well as the relevant provisions of the contract. But the reason 

underlying this requirement is a practical one that is consistent with Bhasin’s emphasis 

on commercial expectations (at paras. 1, 34, 41, 60 and 62): parties that prefer not to 

disclose certain information — which they are entitled not to do — are not required to 

adopt a new line of conduct in their contractual relationship simply because they chose 

silence over speech.  

[203] It cannot be that the law, on the one hand, allows contracting parties not to 

disclose information but, on the other hand, negates that possibility by imposing a 

standard of conduct that is at odds with the spontaneous attitudes — such as 

evasiveness and equivocation — parties might have when their conversations bear 

precisely on what they wish not to disclose.  
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[204] Even though parties who make that choice must be careful with what they 

say or do, especially if they become aware that their counterparties are operating under 

a mistaken belief, they should not be asked to behave as if their actions were being 

scrutinized under a microscope to determine whether they have contributed to that 

mistaken belief. Such a requirement would be unacceptable. 

[205] In the context of a right to terminate a contract without cause, a party that 

intends to end an agreement does not have to convey hints in order to alert his 

counterparty that their business relationship is in danger. No duty of disclosure should 

mean no duty of disclosure.  

[206] A party’s awareness of his counterparty’s mistaken belief will therefore 

not, in itself, trigger an obligation to speak unless the party has taken positive action 

that materially contributed to that belief. The active conduct and the mistaken belief 

must both pertain to contractual performance; otherwise, it could hardly be said that 

one has “knowingly misle[d] [the] other about matters directly linked to the 

performance of the contract” (Bhasin, at para. 73).  

[207] In sum, the “minimum standard” of honesty imposed by the duty of honest 

performance has to be consistent with the other principles set out in Bhasin. It also has 

to be realistic and not overly formalistic. Absent a duty of disclosure, a party has no 

obligation to dissuade his counterparty from persisting in a mistaken belief. This does 

not mean that the party may induce or reinforce such a belief by significant positive 
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actions or representations. There is an obligation to correct this mistaken belief if the 

party’s active conduct has materially contributed to it. 

III. Analysis 

[208] Callow and Baycrest entered into two two-year contracts: a winter 

agreement covering mostly snow removal services for the period from 

November 1, 2012 to April 30, 2014 and a summer maintenance services agreement 

for the period from May 1, 2012 to October 31, 2013. The winter agreement, which is 

at issue here, contained the following provision:  

9. If the Contractor [i.e. Callow] fails to give satisfactory service to the 

Corporation [i.e. Baycrest] in accordance with the terms of this Agreement 

and the specifications and general conditions attached hereto or if for any 

other reason the Contractor’s services are no longer required for the whole 

or part of the property covered by this Agreement, then the Corporation 

may terminate this contract upon giving ten (10) days’ notice in writing to 

the Contractor, and upon such termination, all obligations of the Contractor 

shall cease and the Corporation shall pay to the Contractor any monies due 

to it up to the date of such terminations. [Emphasis added.] 

 

(A.R., vol. III, at p. 10) 

[209] In March or April 2013, Baycrest decided to terminate the winter 

agreement. On September 12, 2013, it gave Callow 10 days’ notice that it was 

terminating the contract. In the meantime, Baycrest had learned that Callow was 

performing free extra landscaping work and that he was under the impression the winter 

agreement would not be terminated (trial reasons, 2017 ONSC 7095, at para. 48 

(CanLII)).  
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[210] It can easily be understood from these circumstances that Callow was 

“shocked” by the termination. Callow believed that, “if there was a problem, he would 

have expected [Baycrest] to bring it to his attention like [it] had done in the past” (trial 

reasons, at para. 49). Baycrest’s behaviour was certainly discourteous and cavalier. 

Yet, that is not the question here. The question is whether Baycrest materially 

contributed to Callow’s mistaken belief that the contract would not be terminated. If 

Baycrest did, then it had an obligation to correct that mistaken belief in accordance 

with its duty of honest performance. Otherwise, it had no obligation to disclose 

anything.  

[211] Before our Court, Callow acknowledged that by entering into the winter 

agreement, he had taken the risk that Baycrest “may terminate [the contract], but only 

disclose the termination decision on 10 days’ written notice” (transcript, at p. 11; see 

also C.A. reasons, 2018 ONCA 896, 429 D.L.R. (4th) 704, at para. 14). I am of the 

view that according to the terms of the winter agreement, Callow could have found 

himself in the exact same situation regardless of Baycrest’s behaviour during the spring 

and summer of 2013. Such a possibility was in fact inherent in the contract he had 

bargained for.  

[212] Callow essentially submits that Baycrest’s active conduct led him to 

believe that the winter agreement was no longer at risk of being terminated despite the 

clear wording of the termination provision. He stresses the following points:  
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(1) Baycrest deliberately kept its decision secret because it did not want 

to jeopardize the performance of the summer agreement; 

 

(2) Baycrest showed satisfaction with Callow’s services; 

 

(3) Callow had discussions with Mr. Peixoto and Mr. Campbell 

regarding the renewal of the winter agreement; 

 

(4) Baycrest accepted Callow’s “freebie” work; and 

 

(5) Baycrest was aware of Callow’s mistaken belief. 

[213] In my view, the appeal should be dismissed. 

[214] The trial judge’s understanding of “active dishonesty” is tainted by an error 

of law. She did not consider the principle that, in order to amount to a breach of the 

duty of honest performance, any active dishonesty had to be “directly linked to the 

performance of the contract” (Bhasin, at para. 73). In assessing Baycrest’s conduct, she 

did not inquire into whether Baycrest had “lie[d] or otherwise knowingly misle[d]” 

Callow about the exercise of its right to terminate the winter agreement for any other 

reason than unsatisfactory services. This explains why she wrongly insisted on, 

amongst other things, the need to “address the alleged performance issues” (para. 67) 
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despite the fact that the winter agreement could be terminated even if Callow’s services 

were satisfactory.  

[215] Furthermore, although the trial judge seems to have been aware that there 

was no duty of disclosure (para. 60), she nonetheless found that Baycrest had acted in 

bad faith by “withholding the information to ensure Callow performed the summer 

maintenance services contract” (para. 65; see also para. 76). She never asked herself 

whether Baycrest had explicitly or implicitly said or done anything that could have 

misled Callow into thinking that the contract was at no risk of being terminated for any 

other reason than unsatisfactory services. It is clear from reading the trial judge’s 

reasons as a whole that the “representations” she found had been made by Baycrest (at 

paras. 65, 67 and 76) were not directly linked to the performance of the winter 

agreement. In sum, the trial judge’s misunderstanding of the applicable legal principles 

vitiated the fact-finding process. 

[216] Baycrest had bargained for a right to terminate its winter agreement for any 

reason and at any time upon giving 10 days’ notice. Its duty of honest performance did 

not require it to “forego” this undeniable “advantag[e] flowing from the contract” 

(Bhasin, at para. 73). It had no obligation to tell Callow about its decision to terminate 

the winter agreement until 10 days before the termination was to take effect, as the 

contract stipulated. Even after Baycrest became aware of Callow’s mistaken belief, it 

had no obligation to refuse the “freebie” work Callow was performing on his own 

initiative or to correct this mistaken belief he was operating under. Such an obligation 
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would have arisen only if Baycrest had contributed materially to that mistaken belief 

by inducing it or reinforcing it. In light of the evidence and the trial judge’s findings, I 

am not convinced that Baycrest had done so.  

[217] I do not have the same reading as my colleague Kasirer J. about certain of 

the trial judge’s findings of fact (para. 100). These findings expressed in very broad 

terms should not be insulated from the reasons as a whole and from the evidence that 

was before the trial judge. For instance, my colleague writes that “Mr. Peixoto made 

statements to Mr. Callow suggesting that a renewal of the winter maintenance 

agreement was likely” (para. 95), and he considers that to be a “key finding” (para. 96). 

However, the trial judge’s finding pertained to what Callow had thought, not to what 

Baycrest had said (trial reasons, at para. 41), which is something quite different. 

Indeed, as I demonstrate below, the evidence supporting this “key finding” shows that 

Callow’s thoughts regarding a renewal of the winter agreement had nothing to do with 

what Baycrest said to him.  

[218] I now turn to the application of the foregoing legal principles to the facts 

of this case.  

A. Discussions About Renewal 

[219] Callow argues that Baycrest materially contributed to his mistaken belief 

by discussing a possible renewal. Indeed, the renewal issue is central in this appeal. It 

is not disputed that unlike the contract at issue in Bhasin, the winter agreement did not 
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contemplate any automatic renewal; it only contemplated termination. Since renewal 

was not a term of the winter agreement, it cannot be considered “performance of the 

contract” within the meaning of Bhasin. For Callow’s claim to succeed, any breach of 

the duty of honest performance must pertain to termination.  

[220] Both of my colleagues accept Callow’s submission that it can be inferred 

from the discussions about renewal that the winter agreement was not in danger of 

termination. I would agree with such a proposition in the following circumstances: if 

one party leads another to believe that their contract will be renewed, it follows that the 

other party can reasonably expect their business relationship to be extended rather than 

terminated. But an inference to that effect cannot be drawn in the abstract. In order to 

infer that one party, through discussions about renewal, led the other party to think that 

there was no risk their existing agreement would be terminated, the inference-drawing 

process must obviously take into account the nature of the risk at stake and what was 

actually communicated during those discussions. Otherwise, the inference would entail 

a palpable and overriding error that would be subject to appellate review (Housen v. 

Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235, at paras. 22-23). 

[221] Here, s. 9 of the winter agreement contemplated that the agreement might 

be terminated (1) for unsatisfactory services, or (2) for any other reason than 

unsatisfactory services. Did Baycrest, by discussing renewal, communicate anything 

that might have led Callow to believe there was no risk the winter agreement would be 
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terminated for any other reason than unsatisfactory services? The trial judge described 

the discussions between the parties as follows: 

During the spring and summer of 2013, Callow performed regular 

weekly grass cutting, garbage pick-up and was in discussions with the 

condominium corporations’ board members to renew the contract for the 

following summer and also the winter maintenance services contract for a 

further two years. At this time, Callow had only completed year one of a 

two-year contract. The contract was supposed to remain in place for the 

winter of 2013-2014.  

 

After his discussions with Mr. Peixoto and Mr. Campbell, Mr. Callow 

thought that he was likely to get a two-year renewal of his winter 

maintenance services contract and they were satisfied with his services. 

[Emphasis added; paras. 40-41.] 

[222] The trial judge, who found Callow to be credible, relied on the following 

part of his testimony: 

Q. Now is probably a good time to — well tell me about these discussions. 

Let’s hear what discussions were you having. 

 

A. Mostly with Joe [Peixoto], we discussed it, and he said “yeah, it looks 

good, I’m sure they’ll be up for it, let me talk to them”. 

 

Q. Up for what? 

 

A. A two-year renewal. 

 

Q. All right. Anyone else? 

 

A. Kyle Campbell I ran into once or twice on site and we had discussions 

as well too. 

 

Q. Okay, and what was your impression of —of — I mean I suppose you 

already answered.... 
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A. That I was likely going to be getting a two-year renewal, there was no 

reason not to, they were satisfied with the service, they were happy with it. 

[Emphasis added.] 

 

(A.R., vol. II, at pp. 67-68) 

[223] Apparently not much importance was attached to the renewal issue at trial. 

The amended statement of claim did not even address this issue; it instead focused on 

Baycrest’s knowledge, Callow’s “freebie” work and the provision of satisfactory 

services. Even though the trial judge did consider renewal, I note that her findings in 

this regard bore on Callow’s mistaken belief that the winter agreement was likely to be 

renewed (at para. 41); they did not bear on anything Baycrest actually did or said that 

would have misled Callow into that belief. 

[224] What Callow thought is one thing; what Baycrest said or did is another. 

According to Callow himself, Mr. Peixoto did not propose anything on behalf of 

Baycrest. Mr. Peixoto’s statement that “I’m sure they’ll be up for it, let me talk to them” 

(A.R., vol. II, at p. 67) clearly meant that despite his favorable opinion, he was not the 

one making the decision and that Baycrest had not even considered the mere possibility 

of a renewal at the time. It certainly could not be inferred from this statement that a 

renewal was likely. Callow’s testimony does not suggest that he was misled into 

believing that Baycrest was actually contemplating a renewal — Mr. Peixoto’s 

response instead presupposes the contrary — nor does it suggest that Baycrest did or 

said anything to negate the risk Callow took that his contract might be terminated for 

any other reason than unsatisfactory services. Indeed, Callow insisted that he had 
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believed a renewal was likely because “there was no reason not to, they were satisfied 

with the service, they were happy with it” (A.R., vol. II, at p. 68).  

[225] In his examination for discovery, Callow had given the same reason for 

thinking his winter agreement would be renewed, that is, because “there was no reason 

not to” (A.R., vol. II, at p. 49). He did not refer to his discussions with Mr. Peixoto or 

Mr. Campbell. When asked if anyone had told him that his contract would be renewed, 

he said he could not recall. The evidence does not establish that Mr. Peixoto or 

Mr. Campbell initiated the discussions about renewal. On the contrary, it suggests that 

Callow did. When cross-examined about his “freebie” work, Callow admitted that, 

although he was under the mistaken belief that his contract was likely to be renewed, 

he was in fact only “hopeful” that it would be. Nowhere in his testimony did he suggest 

that he had been given any information that could mislead him into believing that 

Baycrest was seriously contemplating a two-year renewal instead of termination.  

[226] The trial judge referred to “active communications . . . between 

March/April and September 12, 2013, which deceived Callow” (para. 66), and to 

“representations in anticipation of the notice period” (para. 67; see also paras. 65 and 

76). But those references must be read in light of the evidence and the reasons as a 

whole. Even though the trial judge made credibility findings against Mr. Peixoto and 

Mr. Campbell and credibility findings in favour of Callow, the evidence pertaining to 

renewal supports only a very limited number of inferences regarding termination.  
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[227] At most, it can be said that Mr. Peixoto and Mr. Campbell did not dissuade 

Callow from entertaining hopes when they had a chance to do so. But, and most 

importantly, they did not suggest that Baycrest was actually contemplating a 

continuation of their business relationship. If that had been the case, then I would agree 

that it might have been justifiable to infer that Callow had been led to believe there was 

no risk that his existing contract would be terminated before its term. But that was 

simply not the case here. In my view, the trial judge did not infer from the discussions 

about renewal that Baycrest had done or said anything to negate the risk that the winter 

agreement would be terminated for any other reason than unsatisfactory services. Had 

she made such an inference, it would be subject to appellate review, as it would not be 

supported by the evidence. Given the context discussed above, Mr. Peixoto’s and 

Mr. Campbell’s vague and evasive declarations did not materially contribute to 

Callow’s mistaken belief that would have required Baycrest to disclose additional 

information.  

B. Baycrest’s Satisfaction With Callow’s Services  

[228] The trial judge placed great importance on the fact that Callow’s services 

had been satisfactory and that Baycrest’s conduct had given him no reason to think 

otherwise (paras. 22, 27, 29-30, 34-36, 39, 41, 46-47 and 55). I note there is no finding 

that Baycrest communicated any particular sign of satisfaction pertaining to the 

performance of the winter agreement past March 19, 2013. That being said, there is 
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nothing dishonest about Baycrest terminating the winter agreement after showing its 

satisfaction with the quality of Callow’s work.  

[229] Further, the parties had explicitly contemplated that Baycrest could 

terminate the winter agreement even if it was satisfied with Callow’s performance, as 

the contract provided that Baycrest could exercise its termination right for any other 

reason than unsatisfactory services. Thus, positive feedback about Callow’s services 

cannot justify Callow’s mistaken belief that the contract would not be terminated. 

C. Callow’s Mistaken Belief That the Winter Agreement Would Remain in Effect 

[230] The trial judge found that Baycrest had “continu[ed] to represent that the 

contract was not in danger” (paras. 65 and 76; see also para. 13). This finding was 

essentially grounded on the overall signs of satisfaction communicated by Baycrest, on 

its acceptance of the “freebie” work and on Callow’s mistaken belief following the 

discussions pertaining to renewal. As I have already explained, nothing here required 

Baycrest to disclose its intent to terminate the winter agreement.  

[231] What the trial judge did not find is also relevant. She did not find that 

Baycrest had decided to forego its right to terminate the winter agreement. She did not 

find that Baycrest had lied to Callow. She did not find that Baycrest had negated the 

risk taken by Callow that his contract would be terminated for any other reason than 

unsatisfactory services. Lastly, she did not clearly indicate why Callow so firmly 
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believed “that his winter maintenance services contract would remain in place during 

the following winter” (para. 13).  

[232] Callow’s belief that there was no risk Baycrest would exercise its 

termination right was based on two things. First, on the positive feedback he had 

received regarding his services. In his words, Baycrest was “happy with it”. However, 

this is not very relevant in a context in which Baycrest could terminate the winter 

agreement for any other reason than unsatisfactory services. Second, and most 

importantly, Callow’s mistaken belief was based on an erroneous interpretation of the 

winter agreement.  

[233] At trial, Callow testified that he was aware of the termination clause, but 

that he thought the two-year term made it unenforceable: 

Q. . . . So, in that letter, there is a — a statement that the termination was 

in breach of the agreement. So, my question for you is, at that point in time 

what was your understanding, why was the termination in breach of the 

agreement? 

 

A. Because they asked me, and we entered into a two year agreement, to 

provide services both summer and winter; and I did so at a reduced rate. I 

upheld my end of the bargain which was to perform that work at that 

reduced rate. They — and which I might add, I was not paid for, the 

landscaping and the final aspect of it, they were supposed to pay me. They 

didn’t do it. And I continued to fulfill my contractual obligations. I 

expected nothing less than the same from them. 

 

Q. So — so, when you — because you talk — but you knew that in the 

winter contract, there was that termination clause. 

 

A. They had a clause written in there. I didn’t believe it be enforceable 

because we had a two year contract. That’s the whole idea to a two year 
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contract. You have contract for two years. I provide services for two years 

and they pay me for those services. [Emphasis added.] 

 

(A.R., vol. II, at p. 120; see also pp. 106-7.) 

[234] Even though that was not the position he took in this Court, Callow’s 

uninformed interpretation of the termination provision casts an important light on the 

reason why he did not believe there was a risk the winter agreement would be 

terminated for any other reason than unsatisfactory services. The evidence does not 

suggest that Baycrest said or did anything that could have negated that risk, nor does it 

suggest that Baycrest had anything to do with Callow’s erroneous interpretation of the 

termination provision. I am therefore of the view that Baycrest was not required to 

correct Callow’s mistaken belief by disclosing information it decided not to disclose.  

IV. Conclusion 

[235] The trial judge erred in concluding that Baycrest had to address 

performance issues or provide prompt notice prior to termination (para. 67). She did 

not inquire into whether Baycrest had made any representations that had misled Callow 

into thinking Baycrest would not terminate the winter agreement for any other reason 

than unsatisfactory services. In my view, the trial judge extended the ambit of the duty 

of honest performance in a way that was not consistent with the other principles set out 

in Bhasin.  
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[236] In sum, the narrow issue in this appeal comes down to this: Did Baycrest 

lie or otherwise knowingly mislead Callow into thinking that there was no risk it would 

exercise its right to terminate the winter agreement for any other reason than 

unsatisfactory services? There were no outright lies. Baycrest was aware of Callow’s 

mistaken belief that his services would be required for the upcoming winter. But 

Baycrest never forewent the contractual advantage it had of being able to end the winter 

agreement at any time upon 10 days’ notice. Nor did Baycrest say or do anything that 

materially contributed to Callow’s mistaken belief that the winter agreement would not 

be terminated for any other reason than unsatisfactory services. Regardless of how its 

conduct is characterized, Baycrest had no obligation to correct Callow’s mistaken 

belief.  

[237] To be clear, the result I arrive at should not be interpreted as meaning that 

Baycrest’s behaviour was appropriate or that Callow has no recourse. It means that 

Callow’s recourse cannot be based on a breach of the duty of honest performance. The 

trial judge did in fact find that Baycrest had been unjustly enriched by the “freebie” 

work (at para. 77), but she stated that Callow had not provided evidence of his 

expenses. That question exceeds the scope of this appeal, however. 

[238] I would therefore dismiss the appeal.  

 

 Appeal allowed with costs throughout, CÔTÉ J. dissenting. 
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 Contracts — Breach — Performance — Duty to exercise contractual 

discretion in good faith — Waste removal contract providing municipal district with 

absolute discretion to allocate waste to various disposal facilities — Municipal 

district’s reallocation of waste resulting in reduction of waste company’s profit — 

Waste company alleging breach of contract due to reallocation of waste depriving it of 

possibility of achieving target profit — Whether reallocation of waste constitutes 

breach of duty to exercise contractual discretion in good faith. 

 Wastech, a waste transportation and disposal company, and Metro, a 

statutory corporation responsible for the administration of waste disposal for the Metro 

Vancouver Regional District, had a long-standing contractual relationship which 

contemplated the removal and transportation of waste by Wastech to three disposal 

facilities. Wastech was to be paid at a differing rate depending on which disposal 

facility the waste was directed to and how far away the facility was located. The 

contract did not guarantee that Wastech would achieve a certain profit in any given 

year and it gave Metro absolute discretion to allocate waste as it so chose. 

 In 2011, Metro reallocated waste from a disposal facility further away to 

one that was closer, resulting in Wastech recording an operating profit well shy of its 

target. Wastech alleged that Metro breached the contract by allocating waste among the 

facilities in a manner that deprived Wastech of the possibility of achieving the target 

profit for 2011. Wastech referred the dispute to arbitration and sought compensatory 

damages. The arbitrator found that a duty of good faith applied, that Metro had 

breached that duty, and that Wastech was therefore entitled to compensation. The 
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Supreme Court of British Columbia allowed Metro’s appeal, and set aside the 

arbitrator’s award on the basis that the imposition of a contractual duty to have 

appropriate regard for the interests of another contracting party must be based on the 

terms of the contract itself, and that in this case the parties had deliberately rejected a 

term constraining the exercise of discretionary power to allocate waste. The Court of 

Appeal dismissed Wastech’s appeal. 

 Held: The appeal should be dismissed. 

 Per Wagner C.J. and Abella, Moldaver, Karakatsanis, Martin and Kasirer 

JJ.: Where a party to a contract exercises its discretion unreasonably, that is, in a manner 

not connected to the underlying purposes of the discretion granted by the contract, its 

conduct amounts to a breach of the duty to exercise contractual discretionary powers 

in good faith. Metro’s exercise of discretion was not unreasonable with regard to the 

purposes for which the discretion was granted and was therefore not a breach of the 

duty. Accordingly, the arbitrator’s award cannot stand, whether the standard of review 

is correctness or reasonableness. 

 The duty to exercise contractual discretion in good faith is well-established 

in the common law. It was expressly recognized by the Court in its account of the 

organizing principle of good faith in Bhasin v. Hrynew, 2014 SCC 71, [2014] 3 S.C.R. 

494. However, it was not necessary in Bhasin to spell out the contours of this duty. In 

order to answer Wastech’s claim then, the Court must determine what constraints the 
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duty to exercise contractual discretion in good faith imposes on the holder of that 

discretion. 

 The duty to exercise contractual discretion in good faith requires the parties 

to exercise their discretion in a manner consistent with the purposes for which it was 

granted in the contract, or, in the terminology of the organizing principle in Bhasin, to 

exercise their discretion reasonably. The duty to exercise contractual discretion is 

breached only where the discretion is exercised unreasonably, in a manner unconnected 

to the purposes underlying the discretion. Where discretion is exercised in a manner 

consonant with the purpose, that exercise may be characterized as reasonable according 

to the bargain the parties had chosen to put in place. But where the exercise stands 

outside the compass set by contractual purpose, the exercise is unreasonable in light of 

the agreement for which the parties bargained and may be thought of as unfair and 

contrary to the requirements of good faith.  

 The measure of fairness is what is reasonable according to the parties’ own 

bargain. It is not what a court sees as fair according to its own view of the proper 

exercise of the discretion. Where the exercise of discretionary power falls outside of 

the range of choices connected to its underlying purpose — outside the purpose for 

which the agreement the parties themselves crafted provides discretion — it is thus 

contrary to the requirements of good faith. Courts can intervene where the exercise of 

the power is arbitrary or capricious in light of its purpose as set by the parties; however, 

their role is not to ask whether the discretion was exercised in a morally opportune or 

wise fashion from a business perspective. Courts must only ensure parties have not 
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exercised their discretion in ways unconnected to the purposes for which the parties 

themselves grant that power. In a contractual context, these choices are ascertained 

principally by reference to the contract, interpreted as a whole — the first source of 

justice between the parties. 

 What a court considers unreasonable is highly context-specific, and 

ultimately depends upon the intention of the parties as disclosed by their contract. 

Generally, however, for contracts that grant discretionary power in which the matter to 

be decided is readily susceptible of objective measurement, the range of reasonable 

outcomes will be relatively smaller. For contracts that grant discretionary power in 

which the matter to be decided or approved is not readily susceptible to objective 

measurement, the range of reasonable outcomes will be relatively larger. It is in 

properly interpreting the contract for the purposes for which discretion was granted that 

the range of good faith behaviour comes into focus and breaches can be identified. 

 Requiring substantial nullification — that is, the evisceration by one party 

of the better part of the benefit of the contract of the other — is not the appropriate 

standard for concluding a breach of the duty to exercise discretionary power in good 

faith. The fact that a party’s exercise of discretion causes its contracting partner to lose 

some or even all of its anticipated benefit under the contract is not dispositive, in itself, 

as to whether the discretion was exercised in good faith. However, it could well be 

relevant to show that discretion had been exercised in a manner unconnected to the 

relevant contractual purposes. 
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 Finally, the duty to exercise discretion in good faith is a general doctrine 

of contract law. It need not find its source in an implied term in the contract, but rather 

it operates in every contract irrespective of the intentions of the parties. Recognizing 

this general duty interferes very little with freedom of contract for two reasons. First, 

just as parties will rarely expect that their contract permits dishonest performance, 

contracting parties rarely if ever expect discretion granted by the contract to be 

exercised in a manner unconnected to the purposes for which it was conferred. Second, 

the content of the duty is guided by the will of the parties as expressed in their contract. 

Rather than interfering with the objectives of the contracting parties or imposing duties 

on them beyond their reasonable contemplation, this duty merely requires that parties 

operate within the scope of discretion defined by their own purposes for which they 

freely negotiated its grant. Parties who provide for discretionary power cannot contract 

out of the implied undertaking that the power will be exercised in good faith, in light 

of the purposes for which it was conferred. 

 Metro’s exercise of discretion was not unreasonable with regard to the 

purposes for which the discretion was granted. Wastech’s case does not rest on 

allegations that it fell prey to lies or deception or that Metro exercised its discretion 

capriciously or arbitrarily, and it does not point to any identifiable wrong committed 

by Metro beyond seeking its own best interest within the bounds set for the exercise of 

discretion by the contract. The contract gives Metro the absolute discretion to determine 

how the waste is to be allocated. There is no guaranteed minimum volume of waste 

allocated in a given year. Reading the contract as a whole, the purposes become clear: 

to allow Metro the flexibility necessary to maximize efficiency and minimize costs of 
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the operation. The fact that this discretion exists alongside a detailed framework to 

adjust payments towards the goal of a negotiated level of profitability, belies the idea 

that the parties intended this discretion be exercised so as to provide Wastech with a 

certain level of profit.Those incentives are already carefully created elsewhere in the 

contract. 

 Based on these purposes, Metro did not act unreasonably. Metro’s exercise 

of discretion was guided by the objectives of maximizing efficiency, preserving 

remaining site capacity, and operating the system in the most cost-effective manner, 

and was made in furtherance of its own business objectives. Wastech is asking for an 

advantage for which it did not bargain: it asks that Metro confer a benefit upon it that 

was not contemplated, expressly or impliedly, under the contract. Although Wastech 

emphasized that the contract was a long-term relational agreement dependent upon an 

element of trust and cooperation between Wastech and Metro, this is not dispositive of 

the case in favour of Wastech. This is not an example of an unforeseen or unregulated 

matter that, by reason of the relational character of the contract, was left to the trust and 

cooperation said to be inherent in the long-term arrangement. The parties foresaw this 

risk — and chose to leave the discretion in place. 

 Wastech asks the Court to have Metro subvert its own interest in name of 

accommodating Wastech’s interest. However, Metro is Wastech’s contracting partner, 

not its fiduciary. The loyalty required of it in the exercise of this discretion was loyalty 

to the bargain, not loyalty to Wastech. Wastech cannot rely on an understanding of 

good faith that sits uncomfortably with the foundation of contractual justice. When the 
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contours of good faith performance in this context are properly identified, it is plain 

that Metro did not exercise its power to reallocate waste in breach of a good faith duty. 

An analogy to the standard of reasonable conduct in the law of abuse of contractual 

rights in Quebec does not assist Wastech in this case. 

 Per Côté, Brown and Rowe JJ.: There is agreement that the appeal should 

be dismissed. Answering the question posed is a matter of straightforwardly applying 

Bhasin, and confirming that, while Bhasin organized several established common law 

doctrines under the rubric of good faith, it did not represent an abandonment of 

commercial certainty by requiring contracting parties to place their counterparty’s 

interests ahead of their own. 

 While the majority refrains from identifying the standard of review, clear 

guidance on this point ought to be provided. Although there are important differences 

between commercial arbitration and administrative decision-making, those differences 

do not affect the standard of review where the legislature has provided for a statutory 

right of appeal. Appellate standards of review apply as a matter of statutory 

interpretation. The appeal in this case was brought pursuant to s. 31 of British 

Columbia’s Arbitration Act, which provides that, either by consent of the parties or 

with leave of the Supreme Court of British Columbia, a party to an arbitration may 

appeal to the court on a question of law arising out of the award. In light of Canada 

(Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65, it follows that the 

standard of review to be applied by the Court in this case is correctness. 

20
21

 S
C

C
 7

 (
C

an
LI

I)



 

 

 The purpose of good faith is to secure the performance and enforcement of 

the contract made by the parties. It cannot be used as a device to create new, 

unbargained-for rights and obligations or to alter the express terms of the contract. 

Where an agreement reflects a shared, reasonable expectation as to the manner in which 

a discretion may be exercised, that expectation will be enforced. While parties will 

usually expect that a discretion will be exercised in accordance with the purposes for 

which it was conferred, this is so only where the purpose of a discretionary power arises 

from the terms of the contract, construed objectively, and having regard to the factual 

matrix. The obligation to exercise discretion reasonably does not reflect the imposition 

of external standards on the exercise of discretion, but rather giving effect to the 

standards inherent in the parties’ own bargain. Accordingly, there is disagreement with 

the majority that where a discretion is unfettered on its face, a court must form a broad 

view of the purposes of the venture to which the contract gives effect, and of what 

loyalty to that venture might involve for a party to it, and to take those broad purposes 

as providing the inherent limits for the exercise of the power. The majority’s invocation 

of loyalty to the venture suggests that parties must use their discretion, even where it is 

chosen by the parties to be unfettered, in a way that advances the objectives of the 

contract. Approaching the interpretive task from such a starting point risks, even 

invites, undermining freedom of contract and distorting the parties’ bargain by 

imposing constraints to which they did not agree. 

 Additionally, the purpose of a discretion is always defined by the parties’ 

intentions, as revealed by the contract. Therefore, where a contract discloses a clear 

intention to grant a discretion that can be exercised for any purpose, courts, operating 
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within their proper role, must give effect to that intention. With careful drafting, parties 

can largely immunize the exercise of discretion from review on this basis, or choose to 

specify the purpose for which a discretion has been granted in order to provide a clear 

standard against which the exercise of discretion is to be assessed. In either instance, 

their intention should be given effect and not subverted. 

 The duty of honest performance and the duty to exercise discretionary 

powers in good faith should remain distinct. Any suggestion that the duty of honest 

performance is a preliminary step in assessing whether there is a breach of the duty to 

exercise discretionary powers in good faith fails to comprehend or have regard for how 

the common law has distinguished between these duties. Further, rather than assisting 

in the development of the common law of good faith in contractual performance, the 

majority’s digression into the civil law of Quebec gives rise to complication, 

uncertainty and confusion. It has no relevance in the present case, and it confuses 

matters for no useful purpose. The common law of British Columbia applies to the 

contract at issue and readily answers the questions of law posed in the appeal. 
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The judgment of Wagner C.J. and Abella, Moldaver, Karakatsanis, Martin and Kasirer 

JJ. was delivered by 

 

 KASIRER J. —  

I. Overview 

[1] This appeal raises the issue of whether a common law duty of good faith 

performance applies in a long-term contract for waste removal in the greater Vancouver 

region. More specifically, it bears on how principles of good faith might preclude what 

one scholar has called the “abuse of contractual discretionary powers” 

(J. D. McCamus, The Law of Contracts (3rd ed. 2020), at p. 938). In Bhasin v. Hrynew, 

2014 SCC 71, [2014] 3 S.C.R. 494, at paras. 47 and 50, Cromwell J. observed that the 
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exercise of contractual discretion is one circumstance in which courts have found a 

duty of good faith performance exists in a manner consonant with the “organizing 

principle” from which this and other good faith duties derive: “parties generally must 

perform their contractual duties honestly and reasonably and not capriciously or 

arbitrarily” (para. 63, see also McCamus, pp. 931-943). However, Bhasin does not 

explore the source or content of the specific duty to exercise discretion in good faith, 

which matters were not at issue in that appeal. 

[2] The appellant here, a waste removal contractor, says the respondent 

exercised its contractual power to decide where the waste would be allocated in the 

region contrary to the requirements of good faith. The appellant argues that the courts 

below failed to understand the notion at the core of Bhasin, according to which a 

contracting party should have “appropriate regard to the legitimate contractual interests 

of [their] contracting partner” (Bhasin, at para. 65). It says that the respondent’s 

exercise of discretion made it impossible to earn the level of profit it had bargained for 

under what it depicts as a long-term relational contract, predicated on trust between the 

parties. In the result, the respondent exercised its discretionary power in a way the 

appellant has described as failing to meet the standard of honesty and reasonableness 

required by Bhasin in this context. 

[3] The problem in this case is not so much whether the duty to exercise 

contractual discretion in good faith exists, but on what basis it exists and according to 

what standard its breach can be made out. To be sure, the appellant is right to say that 

the organizing principle of good faith recognized in Bhasin exemplifies the idea that a 
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contracting party should have appropriate regard to the legitimate contractual interests 

of their contracting partners. But in claiming compensation for its lost opportunity 

based on a supposedly dishonest or unreasonable exercise of the discretion to reallocate 

waste under the contract, the appellant misrepresents the organizing principle and 

overstates one of the specific duties of good faith derived therefrom.  

[4] The duty to exercise contractual discretion is breached only where the 

discretion is exercised unreasonably, which here means in a manner unconnected to the 

purposes underlying the discretion. This will be made out, for example, where the 

exercise of discretion is arbitrary or capricious, as Cromwell J. suggested in Bhasin in 

his formulation of the organizing principle of good faith performance. According to 

Bhasin, this duty is derived from the same requirement of corrective justice as the duty 

of honest performance, which requirement demands that parties exercise or perform 

their rights and obligations under the contract having appropriate regard for the 

legitimate contractual interests of the contracting partner. Like the duty of honest 

performance observed in C.M. Callow Inc. v. Zollinger, 2020 SCC 45, the duty 

recognized here is one that applies in a manner Cromwell J. referred to as doctrine in 

Bhasin, i.e., the duty applies regardless of the intentions of the parties (Bhasin, at 

para. 74). 

[5] Carefully considered, the appellant’s case does not rest on allegations that 

it fell prey to lies or deception. There is no claim that the respondent exercised its 

discretion capriciously or arbitrarily. The appellant does not point to, under the guise 

of allegedly unreasonable conduct, any identifiable wrong committed by the 
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respondent beyond seeking its own best interest within the bounds set for the exercise 

of discretion by the agreement. The duty of good faith at issue here constrains the 

permissible exercise of discretionary powers in contract but, in so doing, it does not 

displace the detailed, negotiated bargain as the primary source of justice between the 

parties. 

[6] Importantly, the good faith duty at issue does not require the respondent to 

subordinate its interests to those of the appellant, nor does it require that a benefit be 

conferred on the appellant that was not contemplated under the contract or one which 

stands beyond the purposes for which the discretion was agreed. Here, the appellant 

decries conduct that is self-interested, to be sure, and that, it says, made it impossible 

to achieve the fundamental benefit for which it had bargained. But in seeking damages 

for this loss, the appellant does not allege that the respondent committed any actionable 

wrong in exercising the discretion provided for under the contract. While it is true the 

arbitrator characterized the long-term contract here as a relational one, he found that 

the situation giving rise to this dispute, however unlikely it may have appeared to the 

parties, was a risk that the parties had specifically considered in drafting their detailed 

agreement. In that context, whatever trust and cooperation that the parties might owe 

one another arising out of the long-term relational character of the contract cannot 

resolve this case in favour of the appellant by requiring the respondent to act as a 

fiduciary. 

[7] When the contours of good faith performance in this context are properly 

identified, it is plain that the respondent did not exercise its power to reallocate waste 
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in breach of a good faith duty. In point of fact, in its call to be paid damages on the 

basis of the contractual duty of good faith owed to it by the respondent, the appellant 

is asking the Court to award it an advantage not provided for in the agreement between 

the parties in the absence of any appreciable breach of contract or identifiable wrong. 

This seems to me to confuse the requirements of good faith performance with an 

injunction to act selflessly in a way that stands outside the ordinary compass of social 

ordering by contract, in service of a notional solidarity between the parties based on a 

different theory of justice. Accordingly, I would dismiss this appeal. 

II. Background 

A. The Contract 

[8] The appellant, Wastech Services Ltd. (“Wastech”), is a British Columbia 

company engaged in waste transportation and disposal. The respondent, the Greater 

Vancouver Sewerage and Drainage District (“Metro”), is a statutory corporation 

constituted under the Greater Vancouver Sewerage and Drainage District Act, S.B.C. 

1956, c. 59. One of its primary mandates is the administration of waste disposal from 

the Metro Vancouver Regional District. 

[9] Wastech and Metro had a long-standing commercial relationship. They 

entered into contracts for the disposal of waste from the Greater Vancouver Regional 

District twice in 1986, once in 1988 and again in 1992. In 1996, after approximately 

18 months of negotiations, Wastech and Metro entered into a new waste disposal 
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agreement (“Contract”), setting out what the parties described as “an integrated, 

comprehensive municipal solid waste transfer system . . . and sanitary landfill in a 

reliable, cost-effective and environmentally-sound manner” (A.R., vol. II, at p. 9, 

recital B). The Contract was complex, and included several recitals, numerous defined 

terms and schedules. It replaced the four existing agreements between Wastech and 

Metro and had a term of 20 years. 

[10] The Contract contemplated the removal and transportation of waste by 

Wastech on behalf of the district represented by Metro to three disposal facilities: the 

Vancouver Landfill; the Burnaby Waste to Energy Facility; and the Cache Creek 

Landfill. Wastech was to be paid at a reduced rate, subject to a number of variables, for 

the short-haul transportation of waste to the Vancouver Landfill and the Burnaby Waste 

to Energy Facility as compared to the rate paid to transport to the Cache Creek Landfill, 

which is farther away. 

[11] Wastech’s compensation was structured around a “Target Operating 

Ratio” (“Target OR”). Defined in s. 14.1(ag) of the Contract as a ratio of 0.890, the 

Target OR reflected a scenario where Wastech’s operating costs were 89 percent of its 

total revenues, resulting in an operating profit of 11 percent. It bears noting that the 

Contract did not guarantee that Wastech would achieve the Target OR in any given 

year. 

[12] The Contract provided for various adjustments to allow for fluctuations in 

the actual operating ratio (“Actual OR”) achieved by Wastech. Section 14.19 of the 
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Contract provided that if the Actual OR deviated from the Target OR, the parties would 

share equally the financial consequences of the deviation. If the Actual OR were to 

exceed the Target OR, Metro would pay Wastech an additional sum equal to 50 percent 

of the difference between the Target OR and the Actual OR. Wastech would similarly 

compensate Metro if the Actual OR was less than the Target OR. Section 14.11 of the 

Contract also provided that the rates to be paid to Wastech and Metro’s contribution to 

fix operating expenses would each be adjusted annually if the Actual OR achieved in 

the immediately preceding operating year was less than 0.860 or greater than 0.920. 

[13] Section 12.7 of the Contract required Metro to provide Wastech, annually, 

with a detailed forecast of the allocation of all of the waste expected to be handled 

under the Contract for the following operating year. The arbitrator found that, “[o]ne 

purpose of this requirement [was] to give Wastech an opportunity to plan its future 

operations and manage its costs” (A.R., vol. I, p. 1 (“Award”), at para. 44). However, 

ss. 30.1, 30.2 and 30.4 gave Metro “absolute discretion” to determine and amend the 

minimum amount of waste to be transported to the Cache Creek Landfill for any given 

year. 

[14] During negotiations, Wastech and Metro realized that waste transported to 

the long-haul Cache Creek Landfill might decrease and that one possible reason for 

such a decrease could be Metro’s decision to reduce the waste transported to that site 

by redirecting it to the short-haul Vancouver Landfill. Moreover, both parties were 

aware that this could preclude Wastech from achieving the Target OR. Both parties 

believed that such a scenario was highly unlikely. Given their mutual desire to simplify 
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the Contract, Wastech and Metro agreed not to include an adjustment provision dealing 

with that scenario in the Contract. 

B. Circumstances of the Alleged Breach 

[15] In September 2010, Metro provided Wastech its annual waste allocation 

plan for 2011, according to which about 600,000 to 700,000 tonnes of waste would 

have to be disposed of in the operating year. Metro directed Wastech to reallocate waste 

transportation for 2011: the Vancouver Landfill was to receive 200,000 tonnes, up from 

the 138,380 it received in 2010; the Burnaby Waste to Energy Facility was to receive 

enough waste to operate at maximum capacity; and the Cache Creek Landfill was to 

receive the remaining waste. 

[16] Ultimately, the total waste transported by Wastech during the 2011 

operating year was 609,340 tonnes; approximately 8 percent less than in 2010. The 

Cache Creek Landfill received 273,018 tonnes; approximately 31 percent less than in 

2010. The Vancouver Landfill received 187,428 tonnes; approximately 36 percent 

more than it received in 2010. These totals reflected a conscious decision by Metro to 

reallocate waste from the Cache Creek Landfill to the Vancouver Landfill. 

[17] As a result of the waste reallocation, and before adjustment payments, 

Wastech operated at a loss, achieving an operating ratio of 1.045. However, after taking 

into account the adjustment payments under s. 14.19, Wastech operated at a profit, 

achieving an operating ratio of 0.960. As I noted above, this adjustment payment was 
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intended to ensure that the parties would share the financial consequences of a deviation 

from the Target OR equally. After taking into account this payment, Wastech therefore 

recorded an operating profit of 4 percent for the year, well shy of its target of 

11 percent. 

[18] Pursuant to s. 18.3 of the Contract, Wastech referred the dispute to 

arbitration, alleging that Metro breached the Contract by allocating waste among the 

facilities for 2011 in a manner that deprived Wastech of the possibility of achieving the 

Target OR that year. Wastech sought compensatory damages in the amount of 

$2,888,162, which, it said, represented the additional amount the company would have 

earned in 2011 if Metro’s allocation of waste had not deprived it of the opportunity to 

achieve the Target OR. 

III. Decisions Below 

A. The Arbitral Award — BCICAC Case No. DCA-1560, February 13, 2015 

(Gerald W. Ghikas, Q.C.) 

[19] The arbitrator ruled in favour of Wastech. 

[20] Wastech advanced two submissions. First, it argued that Metro’s 

reallocation of waste from the Cache Creek Landfill to the Vancouver Landfill in the 

2011 operating year violated an implied term of the Contract based on the presumed 

intentions of the parties. The alleged implied term as formulated by Wastech before the 

arbitrator was complex. In substance, it would oblige the parties to reset retroactively 
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various rates and payments in the event that Metro reallocated waste in a manner that 

made it impossible for Wastech to achieve the Target OR in the immediately preceding 

operating year. 

[21] In the alternative, Wastech submitted that Metro’s discretionary power to 

allocate waste between the facilities was subject to a duty of good faith such that it 

could not be exercised in a way that would deprive Wastech of the opportunity to 

achieve the Target OR. 

[22] The arbitrator declined to find that the term proposed by Wastech was 

implied because it was not obvious that the parties would have agreed to it. On the 

contrary, the arbitrator found that the parties made a decision not to include a term in 

the Contract “dealing with the subject-matter of the term” that Wastech submitted was 

implied (Award, at para. 74).  

[23] Nevertheless, the arbitrator felt that this did not preclude him from 

considering whether Metro’s discretionary power under the Contract was constrained 

by a duty of good faith. On this point, he agreed with Wastech that a duty of good faith 

applied, that Metro had breached that duty, and that Wastech was therefore entitled to 

compensation. 

[24] The arbitrator began by reviewing this Court’s judgment in Bhasin. He 

observed that where a contract expressly confers a discretionary power on a party, 

courts have held that the power must be exercised in good faith. Since the Contract was 
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a long-term, relational agreement dependent upon an element of trust and confidence 

between Wastech and Metro, the arbitrator held that the “existing doctrines” of good 

faith required Metro to have “‘appropriate regard’ for the legitimate contractual 

interests of Wastech when exercising its discretionary contractual power” to allocate 

waste (para. 85). 

[25] Turning to the evidence before him, the arbitrator accepted that Metro’s 

reallocation of waste away from the Cache Creek Landfill for 2011 was “guided by the 

objectives of maximizing the [Burnaby Facility’s] efficiency, preserving remaining site 

capacity at the [Cache Creek Landfill], and operating the system in the most cost-

effective manner” (para. 87). In addition, prior to the reallocation of waste, Metro’s 

financial position had suffered as a result of declining volumes of waste. Based on this 

evidence, the arbitrator found that Metro’s reallocation decision “was made in 

furtherance of its own business objectives” and that, “[i]f viewed only from Metro’s 

perspective and without regard to the interests of Wastech, Metro’s conduct was both 

honest and reasonable” (para. 88). 

[26] In the arbitrator’s view, it still remained to be determined whether Metro 

had “appropriate regard” to Wastech’s interests under the Contract. This was the key 

question because “[t]he focus of the organizing principle stated in Bhasin is on conduct 

that does not show ‘appropriate regard’ for the ‘legitimate expectations’ of the other 

party as to how the contract will be performed” (para. 90). He wrote that, according to 

Bhasin, the exercise of a “bargained-for contractual right [is] ‘dishonest’ where it is 

wholly at odds with the legitimate contractual expectations of the other party”, and that 
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no additional form of dishonesty, such as “half-truths, lies or deceit”, need be shown 

(para. 90). 

[27] The arbitrator found that Metro’s exercise of its discretionary power made 

it “not possible” for Wastech to achieve the Target OR (para. 89). He also found that 

Wastech had a legitimate contractual expectation that Metro would not exercise its 

power in a way that would deprive Wastech of the opportunity to achieve the 

Target OR (para. 92). Furthermore, the arbitrator wrote that having the opportunity to 

achieve the Target OR in every year of the Contract was “the fundamental benefit for 

which Wastech bargained” (para. 94). Noting that courts have often required evidence 

that a party’s conduct “gutted” or eviscerated the contract, or deprived the other 

contracting party of all or substantially all of the benefit for which it bargained, the 

arbitrator said it was not necessary for Wastech to provide such evidence because “the 

over-arching principle stated in Bhasin does not include such a requirement” (para. 93). 

[28] Based on this reasoning, the arbitrator held that “Metro’s conduct show[ed] 

a lack of appropriate regard for Wastech’s legitimate expectations” that was sufficient 

to justify finding a breach of a duty of good faith (para. 94). However, the arbitrator 

clarified that the breach occurred not in the reallocation decision itself, but rather in 

Metro’s failure to compensate Wastech for its lost opportunity to achieve the Target OR 

(para. 95). 

B. Supreme Court of British Columbia — Leave Decision, 2016 BCSC 68, 409 

D.L.R. (4th) 9 (Fitzpatrick J.) 
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[29] Metro petitioned for leave to appeal the arbitrator’s award under s. 31 of 

the Arbitration Act, R.S.B.C. 1996, c. 55 [rep. & sub. 2020, c. 2, s. 72], and was granted 

leave to appeal upon the following questions of law: 

1. Did the Arbitrator err in law in failing to apply proper principles in 

holding that the exercise of a bargained-for right could be “dishonest” and 

an act undertaken in bad faith simply because it was wholly at odds with 

the expectations of the counter-party, which expectations were not 

embodied in the contract? 

 

2. Did the Arbitrator err in law by confusing the “organizing principle” 

stated in Bhasin with a free-standing obligation of contractual good faith, 

disregarding the applicable principles of good faith as found in the 

authorities? [para. 40] 

C. Court of Appeal for British Columbia — Leave Decision, 2016 BCCA 393, 409 

D.L.R. (4th) 4 (Frankel, MacKenzie and Fenlon JJ.A.) 

[30] Wastech appealed the order granting Metro leave to appeal. In brief oral 

reasons, the Court of Appeal unanimously dismissed Wastech’s appeal. 

D. Supreme Court of British Columbia — Appeal Decision, 2018 BCSC 605 

(McEwan J.) 

[31] The chambers judge hearing the merits of Metro’s appeal set aside the 

arbitrator’s award, awarded costs of the appeal to Metro, and remitted the issue of costs 

of the arbitration to the arbitrator. 

[32] The chambers judge rejected Wastech’s argument that “objectively 

reasonable constraints on the exercise of Metro’s discretion must be imposed” based 
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on the requirement that Metro had to show “appropriate regard” for Wastech’s interests 

(paras. 23 and 41 (CanLII)). 

[33] In the chambers judge’s view, the imposition of a duty to have appropriate 

regard for the interests of another contracting party must be based on the terms of the 

contract itself. In this case, the parties considered and deliberately rejected a term 

constraining the exercise of Metro’s discretionary power to allocate waste. He wrote: 

“This was a case of sophisticated parties leaving aside a term that might have addressed 

the problem”, rather than an instance of overlooking or failing to consider a provision. 

For the chambers judge, this alone “negate[d] the approach taken by the Arbitrator” 

(para. 57). 

[34] Recalling that Bhasin explicitly recognized that a party may sometimes 

cause loss to another in the legitimate pursuit of economic self-interest, the chambers 

judge also held that the arbitrator had effectively ignored the terms of the Contract in 

finding that Metro’s conduct was “dishonest” only because it was “at odds” with 

Wastech’s legitimate contractual expectations (paras. 60-62). At the end of the day, he 

found it difficult to “see how the principle of good faith [could] be applied to [the 

Contract] in light of the actual circumstances in which the [Contract] was developed” 

(para. 61). He therefore allowed Metro’s appeal. 

E. Court of Appeal for British Columbia — Appeal Decision, 2019 BCCA 66, 19 

B.C.L.R. (6th) 217 (Newbury, Stromberg-Stein and Fisher JJ.A.) 
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[35] Wastech appealed the chambers judge’s order. In reasons written by 

Newbury J.A., the Court of Appeal unanimously dismissed the appeal, with costs of 

the appeal awarded to Metro. 

[36] Newbury J.A. began her analysis by noting that the chambers judge did not 

clearly answer the two questions of law before him. Accordingly, she considered the 

two questions afresh (paras. 63-65). In answering each of them affirmatively, the Court 

of Appeal identified four errors of law committed by the arbitrator. 

[37] First, the Court of Appeal held that the arbitrator applied the wrong legal 

test for determining whether Metro’s conduct nullified the benefits that Wastech 

reasonably expected to obtain from the Contract. Specifically, he failed to ascertain 

Wastech’s legitimate contractual interests or expectations by reference to the terms of 

the Contract itself (para. 68). 

[38] Second, the arbitrator erred in concluding that his rejection of Wastech’s 

proposed implied term did not “add anything” to his good faith analysis when, as a 

matter of law, it “substantially took away from” Wastech’s arguments in support of a 

breach of a duty of good faith (para. 69 (emphasis deleted); Award, at para. 91). 

[39] Third, the Court of Appeal held that the arbitrator erred in deciding that it 

was unnecessary to determine whether Metro’s conduct had nullified or eviscerated the 

Contract in order to conclude that Metro had breached a duty of good faith (para. 70). 

That conclusion effectively created, contrary to what this Court wrote in Bhasin, a 
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stand-alone duty not to show “disregard of [the other party’s] contractual interests” 

(para. 70). Relying on Styles v. Alberta Investment Management Corp., 2017 ABCA 1, 

44 Alta. L.R. (6th) 214, the Court of Appeal held that such a conclusion would 

constitute a “radical extension of the law” (para. 70). 

[40] Finally, Newbury J.A. wrote that the arbitrator was wrong to hold that 

“dishonesty” included the exercise of contractual rights in a manner that is wholly at 

odds with the legitimate contractual expectations of the other party. In Bhasin, 

Cromwell J. was “concerned substantially with conduct that has at least a subjective 

element of improper motive or dishonesty” (C.A. reasons, at para. 71). Some subjective 

element of dishonesty, untruthfulness, improper motive, or “bad faith” is therefore 

necessary to attribute dishonesty to a party and find a breach of a duty of good faith. 

This could include conduct so reckless that contractual performance is inexplicable and 

incomprehensible to the point that it can be regarded as an “abuse of power, having 

regard to the purposes for which it [was] meant to be exercised” (para. 71, quoting 

Finney v. Barreau du Québec, 2004 SCC 36, [2004] 2 S.C.R. 17, at para. 39). 

[41] In light of the arbitrator’s errors, the Court of Appeal dismissed Wastech’s 

appeal, concluding that the chambers judge was correct to allow Metro’s appeal. 

However, it also noted that its conclusions would have been the same had it applied a 

standard of reasonableness, rather than correctness, in reviewing the arbitrator’s award 

(para. 74). 

IV. Analysis 
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A. Standard of Review 

[42] The parties raise preliminary issues relating to the standard of review 

applicable on appeal from a commercial arbitration award and the proper character of 

the questions of law on appeal in this particular case.  

[43] Wastech submits, first, that the Court of Appeal erred in reviewing the 

arbitrator’s finding of a breach of the duty to exercise contractual discretionary powers 

in good faith. Relying on s. 31 of the Arbitration Act and the judgments of this Court 

in Sattva Capital Corp. v. Creston Moly Corp., 2014 SCC 53, [2014] 2 S.C.R. 633, and 

Teal Cedar Products Ltd. v. British Columbia, 2017 SCC 32, [2017] 1 S.C.R. 688, 

Wastech says that appeals from commercial arbitration awards are confined to 

extricable questions of law and that, here, Metro has failed to demonstrate a proper 

legal basis to set aside the award. Matters of contractual interpretation raise, both 

generally and in this case, questions of mixed fact and law, says Wastech and, as such, 

they are not reviewable on appeal. Second, Wastech submits that the questions of law 

relevant in this case, as decided by the arbitrator, are subject to review on the 

reasonableness standard. Nevertheless, Wastech also says the arbitrator committed no 

reviewable errors even on a correctness standard. 

[44] Metro answers by noting that the Court of Appeal considered Sattva and 

Teal Cedar fully and was aware of the limited scope of appeals in commercial 

arbitration. The court rightly confirmed that the questions raised here are questions of 

law reviewable on the correctness standard. Here, says Metro, the questions upon which 
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leave was granted relate to the content of the duty to exercise contractual discretionary 

powers in good faith and the arbitrator’s error in stating the legal test, which are plainly 

questions of law. Metro further submits that even if the applicable standard is 

reasonableness, the arbitrator’s award was unreasonable and cannot stand. 

[45] This Court has indeed held that the standard of review applicable in appeals 

under s. 31 of the Arbitration Act is reasonableness, unless the question is one that 

would attract the correctness standard, such as constitutional questions or those 

questions of law that are of central importance to the legal system as a whole and 

outside the adjudicator’s expertise (Sattva, at paras. 102-6; Teal Cedar, at 

paras. 74-76). I am mindful, however, that this Court’s judgment in Canada (Minister 

of Citizenship and Immigration) v. Vavilov, 2019 SCC 65, which was released shortly 

after this appeal was heard, set out a revised framework for determining the standard 

of review a court should apply when reviewing the merits of an administrative decision. 

I note that Vavilov does not advert either to Teal Cedar or Sattva, decisions which 

emphasize that deference serves the particular objectives of commercial arbitration (see 

Sattva, at para. 104; Teal Cedar, at paras. 81-83). 

[46] In these circumstances, I would leave for another day consideration of the 

effect, if any, of Vavilov on the standard of review principles articulated in Sattva and 

Teal Cedar. We have not had the benefit of submissions on that question, nor do we 

have the assistance of reasons on point from the courts below. Moreover, the parties 

here agree, rightly in my view, that the outcome of this appeal does not depend on the 

identification of the proper standard of review. Thus, although this Court would 
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ordinarily be called upon to determine whether the Court of Appeal identified the 

correct standard of review and applied it properly, in this case it is unnecessary to 

decide whether the standard is correctness or reasonableness (see Agraira v. Canada 

(Public Safety and Emergency Preparedness), 2013 SCC 36, [2013] 2 S.C.R. 559, at 

paras. 45-47). On either standard, the arbitrator’s award cannot stand. Respectfully 

stated, the fact that I do not pursue discussion of this particular point raised in the 

opinion of my colleagues should not be understood as my agreeing with their view (see, 

similarly, Newfoundland and Labrador (Attorney General) v. Uashaunnuat (Innu of 

Uashat and of Mani-Utenam), 2020 SCC 4, at para. 15). 

[47] I also agree with Metro that Wastech cannot, at this stage, challenge the 

questions on which the award was granted. After all, it did not appeal the Court of 

Appeal’s leave to appeal decision, where it had unsuccessfully argued that the order 

granting Metro leave to appeal should be overturned on the principal ground that the 

issues raised were questions of mixed fact and law. Nevertheless, I respectfully agree 

with the Attorney General of British Columbia’s submission that, in granting leave to 

appeal, leave courts should ensure that the questions of law upon which leave is granted 

are simply and precisely stated to prosecute the appeal efficiently. In this case, the 

complicated formulation of the first question of law, in particular, made it difficult for 

the courts below to provide a direct and effective answer. 

B. Good Faith 

20
21

 S
C

C
 7

 (
C

an
LI

I)



 

 

[48] Wastech submits that the courts below erred in overturning the arbitrator’s 

determination that Metro breached a duty of good faith, specifically one that 

constrained the manner in which Metro could exercise its discretionary power to 

allocate waste amongst the various disposal facilities. The arbitrator was right, says 

Wastech, that Metro failed to show appropriate regard to Wastech’s “legitimate 

contractual expectations”, as understood in Bhasin, and therefore breached the 

Contract. 

[49] To this end, Wastech invokes the organizing principle of good faith 

recognized by this Court in Bhasin — that “parties generally must perform their 

contractual duties honestly and reasonably and not capriciously or arbitrarily” 

(para. 63). This exemplifies, says Wastech, the notion that, “in carrying out his or her 

own performance of the contract, a contracting party should have appropriate regard to 

the legitimate contractual interests of the contracting partner” (Bhasin, at para. 65). 

[50] Wastech disagrees with the Court of Appeal’s conclusion that the arbitrator 

erred by effectively creating a free-standing obligation not to show “disregard of [the 

other party’s] contractual interests”, which the Court of Appeal considered to be a 

“radical extension of the law” (para. 70). Wastech acknowledges that the organizing 

principle is not a “stand alone” or “free-standing” obligation to have appropriate regard 

to the contracting party’s interests when performing a contract. Wastech submits, 

however, that the arbitrator correctly held that a specific manifestation of the organizing 

principle of good faith applies in this case, and that Metro failed to abide by the 

constraints imposed on its exercise of discretion by that existing doctrine. 
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[51] Wastech is certainly not mistaken in saying that the organizing principle of 

good faith performance provides a standard from which more specific legal doctrines 

may be derived (Bhasin, at para. 64). Generally, claims of breach of good faith will not 

succeed if they do not fall within an “existing doctrin[e]” of good faith, although the 

existing doctrines “overlap to some extent” and all derive from the same organizing 

principle (Bhasin, at paras. 48 and 66). Furthermore, the list of existing doctrines is not 

closed and may be developed incrementally where the existing law is found wanting. 

But such developments should be consistent with the structure of the common law of 

contracts and give due weight to the importance of private ordering through agreements 

as well as certainty in commercial affairs (Bhasin, at para. 66). 

[52] While Wastech is correct to observe that the organizing principle of good 

faith rests, in part, on the notion that contracting parties should have appropriate regard 

to the legitimate contractual interests of their contracting partner, the governing 

principles of the existing doctrines define the “highly context-specific” meaning of 

“appropriate consideration” and “legitimate interests” in the particular situations and 

relationships in which good faith obligations have heretofore been recognized (Bhasin, 

at para. 69). Careful reference to the specific doctrine at issue in each case is critical 

because, as Metro rightly notes, “it is no test for the content of the duty of good faith 

to say that one has to have appropriate regard for the legitimate contractual interests of 

the counterparty — because appropriate regard is a broad phrase that covers a variety 

of different levels of conduct depending on the circumstances” (R.F., at para. 47). 

Importantly, whatever variation may come with context, a contracting party — unlike 
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a fiduciary — typically is not required to serve the contractual interests of the other 

party by duties of good faith performance.  

[53] In my view, it has not been shown that Metro performed its obligations or 

executed its rights under the Contract in a manner contrary to the applicable 

requirements of good faith. It breached neither the duty of honest performance nor the 

duty to exercise discretion in good faith. Respectfully stated, the arbitrator’s conclusion 

that Wastech had made out a contractual breach of a duty of good faith performance 

must be set aside. 

(1) The Duty of Honest Performance 

[54] Wastech and Metro agree that for a contractual discretionary power to be 

exercised in good faith, it cannot, at a minimum, be exercised dishonestly. These 

submissions are consistent with the jurisprudence of this Court. As explained in Bhasin, 

at paras. 73-75, and reaffirmed in Callow, at para. 53, the duty of honest performance, 

a distinct manifestation of the organizing principle of good faith, constrains the manner 

in which all contractual rights and obligations are exercised or performed, as a matter 

of contractual doctrine. This necessarily includes the exercise of contractual 

discretionary powers. To exercise a contractual discretionary power dishonestly within 

the meaning of Bhasin is a breach of contract. 

[55] I hasten to say that the duty of honest performance, as contemplated in 

Bhasin, is not at issue here. Wastech does not allege that Metro lied or otherwise 
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knowingly misled Wastech in respect of a matter directly linked to the performance of 

the Contract, including in the exercise of its discretionary power to allocate waste 

between the various disposal facilities. This brand of dishonesty is necessary to 

establish a breach of the duty of honest performance recognized in Bhasin and applied 

in Callow. Wastech expressly conceded before the arbitrator that the duty of honest 

performance in this precise sense is not at issue in this case (Award, at para. 82). 

Despite this concession, and despite his conclusion that, from its perspective, Metro’s 

exercise of discretion was “honest”, the arbitrator nevertheless held that evidence of 

“half-truths, lies or deceit” is not required to prove that a discretionary power has been 

exercised dishonestly (paras. 88 and 90). The exercise of a discretionary power can be 

“dishonest”, he said, where it is “wholly at odds with the legitimate contractual 

expectations of the other party” (para. 90). The Court of Appeal held that the arbitrator 

erred on this point. In its view, some subjective element is required to establish 

dishonesty in the relevant sense (paras. 71-73).  

[56] I agree generally with the Court of Appeal on this point. Here there is 

certainly no lie. There is not even an allegation of misrepresentation of the truth of any 

character. Given its concession that there is no issue of dishonesty on the facts of this 

case, Wastech does not contest the Court of Appeal’s conclusion that dishonesty cannot 

be proven without some subjective element. The duty of honest performance set forth 

in Bhasin was not breached here. But that is not the end of Wastech’s argument. Instead, 

Wastech submits that the arbitrator was correct in holding that a breach of good faith 

can still be proven even in the absence of a finding of dishonesty. In other words, 
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Wastech submits that honesty is not the only constraint that good faith imposed on 

Metro’s exercise of discretion. I turn next to a consideration of this point.  

(2) The Duty to Exercise Contractual Discretion in Good Faith 

[57] Pursuant to the framework set out in Bhasin, the arbitrator concluded that 

an existing doctrine obliged Metro to exercise its discretion in good faith. While not 

dispositive, Wastech and Metro agree with the arbitrator that an existing doctrine of 

good faith applies in this case which constrained the manner in which Metro could 

exercise its discretionary power under the Contract. 

[58] I agree with the parties that the duty to exercise contractual discretionary 

powers in good faith is well-established in the common law and note it was expressly 

recognized by Cromwell J. in his account of the organizing principle of good faith in 

Bhasin (paras. 47-48, 50 and 89, citing a number of authors including J. D. McCamus, 

The Law of Contracts (2nd 2012), at pp. 835-68; S. M. Waddams, The Law of 

Contracts (6th ed. 2010), at paras. 494-508). As Cromwell J. observed, the duty was 

applied by this Court in Mitsui & Co. (Canada) Ltd. v. Royal Bank of Canada, [1995] 

2 S.C.R. 187 (Bhasin, at para. 50). It is not, therefore, a recent creation cut from whole 

cloth. 

[59] It was not necessary in Bhasin to spell out the contours of this aspect of 

good faith performance of contracts. In this appeal, in order to answer Wastech’s claim 

that the power to reallocate waste was used in a manner that failed to show appropriate 
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regard for its interests, one must determine what constraints the duty to exercise 

discretion in good faith imposes on the holder of that discretion. This Court must then 

ask whether Metro failed to abide by those constraints, thereby breaching the Contract. 

[60] In their submissions before this Court, the parties have marshalled an array 

of arguments in their efforts to identify the proper limits imposed by the duty to exercise 

discretion in good faith. Wastech’s primary submission is that, under pre-Bhasin 

jurisprudence, the “governing” and “proper” standard for assessing whether Metro 

exercised its discretionary power to allocate waste in good faith is “reasonableness”. 

Wastech submits that it would be unreasonable for a party to exercise its discretion “in 

such a way as to deny the other contractual party substantial benefits flowing to it which 

represent fundamental aspects of the parties’ legitimate contractual expectations” 

(Appellant’s Condensed Book, at p. 1). By depriving Wastech of the “fundamental 

benefit for which [it] bargained” — the opportunity to achieve the Target OR in every 

year of the Contract — Wastech says Metro exercised its discretion unreasonably and 

therefore contrary to the requirements of the duty to exercise contractual discretionary 

powers in good faith (A.F., at para. 23). 

[61] In my respectful view, Wastech’s position contains two closely related 

flaws. First, it overstates the meaning of “reasonableness” in this context. Second, its 

submission rests on the further erroneous proposition that determining whether a 

party’s exercise of discretion resulted in the “substantial nullification” or “evisceration” 

of the benefit or objective of the contract is a correct method of assessing whether that 
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party exercised its discretion in accordance with the requirements of the good faith duty 

at issue. I begin, however, with an explanation of that duty. 

[62] One may well ask — as courts and scholars have on occasion — how the 

exercise of an apparently unfettered contractual discretion could ever constitute a 

breach of contract since one could argue that a party, in exercising such a discretionary 

power, even opportunistically, is merely doing what the other party agreed it could do 

in the contract (D. Stack, “The Two Standards of Good Faith in Canadian Contract 

Law” (1999), 62 Sask. L. Rev. 201, at p. 208). The answer can best be traced to the 

“standard” that underpins and is manifested in the specific legal doctrine requiring that 

where one party exercises a discretionary power, it must be done in good faith. 

Expressed as an organizing principle, this standard is that parties must perform their 

contractual duties, and exercise their contractual rights, honestly and reasonably and 

not capriciously or arbitrarily (Bhasin, at paras. 63-64). Accordingly, a discretionary 

power, even if unfettered, is constrained by good faith. To exercise it, for example, 

capriciously or arbitrarily, is wrongful and constitutes a breach of contract. Even 

unfettered, the discretionary power will have purposes that reflects the parties’ shared 

interests and expectations, which purposes help identify when an exercise is capricious 

or arbitrary, to stay with this same example. Like the duty of honest performance 

considered in Bhasin and Callow, the duty to exercise discretionary power in good faith 

places limits on how one can exercise facially unfettered contractual rights. When the 

good faith duty is violated, the contract has been breached. The question is what 

constraints this particular duty puts on the exercise of contractual discretion. 
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[63] Stated simply, the duty to exercise contractual discretion in good faith 

requires the parties to exercise their discretion in a manner consistent with the purposes 

for which it was granted in the contract, or, in the terminology of the organizing 

principle in Bhasin, to exercise their discretion reasonably. 

(a) Content of the Duty 

[64] I begin with an observation that, in Bhasin, this Court unanimously agreed 

that, in some circumstances, good faith may require “reasonable” contractual 

performance. For example, at para. 66, Cromwell J. wrote that the “organizing 

principle of good faith manifests itself through the existing doctrines about the types of 

situations and relationships in which the law requires, in certain respects, honest, 

candid, forthright or reasonable contractual performance” (emphasis added). Indeed, 

this is consistent with the organizing principle itself, which expressly refers to 

reasonable contractual performance, and with Professor McCamus’ description of the 

cases applying the duty to exercise contractual discretionary powers in good faith: “A 

number of Canadian authorities applying this proposition have linked it to the concept 

of good faith. In each of them, the defendant was required to exercise the power in 

question in a reasonable fashion” ((2020), at p. 932; see also Bhasin, at para. 63). 

[65] I also observe that many Canadian courts have held that reasonableness is 

required in the specific context of exercises of contractual discretionary powers. For 

example, in Greenberg v. Meffert (1985), 50 O.R. (2d) 755, a decision relied upon by 

both Wastech and Metro, the Court of Appeal for Ontario concluded: “the discretion 
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must be exercised in a reasonable way” (p. 763). More recently, in 2123201 Ontario 

Inc. v. Israel Estate, 2016 ONCA 409, 130 O.R. (3d) 641, the same court wrote: “That 

a discretion given to a contracting party must be exercised reasonably is clear from the 

authorities” (para. 28). Additional Canadian examples abound (see, e.g., LeMesurier v. 

Andrus (1986), 54 O.R. (2d) 1 (C.A.), at p. 7; Jack Wookey Hldg. Ltd. v. Tanizul Timber 

Ltd. (1988), 27 B.C.L.R. (2d) 221 (C.A.), at p. 225; Canadian National Railway Co. v. 

Inglis Ltd. (1997), 36 O.R. (3d) 410 (C.A.), at pp. 415-6; Marshall v. Bernard Place 

Corp. (2002), 58 O.R. (3d) 97 (C.A.), at para. 26; Shelanu Inc. v. Print Three 

Franchising Corp. (2003), 64 O.R. (3d) 533 (C.A.), at para. 96; Filice v. Complex 

Services Inc., 2018 ONCA 625, 428 D.L.R. (4th) 548, at para. 38). 

[66] Courts in the United Kingdom and Australia have ruled similarly (see, e.g., 

Abu Dhabi National Tanker Co. v. Product Star Shipping Ltd. (The “Product Star”) 

(No. 2), [1993] 1 Lloyd’s Rep. 397 (Eng. C.A.), at p. 404, per Leggatt L.J.; Renard 

Constructions (ME) Pty Ltd. v. Minister for Public Works (1992), 26 N.S.W.L.R. 234 

(C.A.), at p. 258, per Priestley J.A.).  

[67] Finally, many jurists have expressed support for the proposition that 

contractual discretionary powers must be exercised reasonably in order to abide by the 

requirements of the good faith duty at issue, or have at least acknowledged that courts 

often apply such a constraint (see, e.g., A. Mason, “Contract, Good Faith and Equitable 

Standards in Fair Dealing” (2000), 116 L.Q.R. 66, at p. 76; J. D. McCamus, “Abuse of 

Discretion, Failure to Cooperate and Evasion of Duty: Unpacking the Common Law 

Duty of Good Faith Contractual Performance” (2005), 29 Adv. Q. 72, at p. 80; 
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McCamus (2020), at p. 937; J. M. Paterson, “Good Faith Duties in Contract 

Performance” (2014), 14 O.U.C.L.J. 283, at pp. 284, 299 and 302; A. Gray, 

“Development of Good Faith in Canada, Australia and Great Britain” (2015), 57 Can. 

Bus. L.J. 84, at p. 113; S. M. Waddams, The Law of Contracts (7th ed. 2017), at 

para. 503). 

[68] I think it best to note at the outset that I do not refer to reasonableness in 

an administrative law sense. Rather, I agree with Professor McCamus’ view that 

reasonableness for this good faith duty is understood by reference to purpose: 

“. . . where discretionary powers are conferred by agreement, it is implicitly understood 

that the powers are to be exercised reasonably. The concept of reasonableness in this 

context implies a duty to exercise the discretion honestly and in light of the purposes 

for which it was conferred” ((2020), at p. 937). 

[69] Thus, beyond the requirement of honest performance, to determine 

whether a party failed in its duty to exercise discretionary power in good faith, one 

must ask the following question: was the exercise of contractual discretion unconnected 

to the purpose for which the contract granted discretion? If so, the party has not 

exercised the contractual power in good faith. 

[70] The touchstone for measuring whether a party has exercised a discretionary 

power in good faith is the purpose for which the discretion was created. Where 

discretion is exercised in a manner consonant with the purpose, that exercise may be 

characterized as reasonable according to the bargain the parties had chosen to put in 

20
21

 S
C

C
 7

 (
C

an
LI

I)



 

 

place. Perforce, the exercise of power consonant with purpose may be thought of as 

undertaken fairly and in good faith on the parties’ own terms. As such, barring issues 

such as unconscionability not raised in this appeal, that exercise is best understood, as 

a general matter, to be insulated from judicial review as a matter of fairness. 

[71] But where the exercise stands outside of the compass set by contractual 

purpose, the exercise is unreasonable in light of the agreement for which the parties 

bargained and, as such, it may be thought of as unfair and contrary to the requirements 

of good faith. Scholars commenting on trends in common law jurisdictions have 

observed that “courts have repeatedly held that discretionary contractual powers should 

not be exercised for an ‘improper’ or ‘extraneous’ purpose” (J. M. Paterson, “Implied 

Fetters on the Exercise of Discretionary Contractual Powers” (2009), 35 Mon. L. R. 45, 

at p. 54). As Professor Collins has written, “[t]he good faith standard . . . enables a court 

to control discretionary decisions that are perceived to be based on improper purposes, 

that is where the power is used for a purpose not originally expected by the subject of 

the power” (H. Collins, “Discretionary Powers in Contracts”, in D. Campbell, 

H. Collins and J. Wightman, eds., Implicit Dimensions of Contract: Discrete, 

Relational and Network Contracts (2003), 219, at p. 223). It is this principle that 

constrains contractual discretion and, accordingly, fixes the proper limits for judicial 

review of the exercise of the power. Importantly, it is not what a court sees as fair 

according to its view of what is the proper exercise of the discretion. Instead, drawing 

on the purpose set by the parties, the measure of fairness is what is reasonable according 

to the parties’ own bargain. Where the exercise of the discretionary power falls outside 

of the range of choices connected to its underlying purpose — outside the purpose for 
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which the agreement the parties themselves crafted provides discretion — it is thus 

contrary to the requirements of good faith. Courts can then intervene, for example, 

where the exercise of the power is arbitrary or capricious in light of its purpose as set 

by the parties. 

[72] Sometimes, the text of the discretionary clause itself will make the parties’ 

contractual purpose clear. In other circumstances, purpose can only be understood by 

reading the clause in the context of the contract as a whole. Writing extra-judicially, 

Lord Sales has recently explained that where the clause that confers a discretionary 

power is “entirely general”, a court will have to construe the ambit of the power itself 

(P. Sales, “Use of Powers for Proper Purposes in Private Law” (2020), 136 L.Q.R. 384, 

at p. 393). In those cases, he notes at p. 393: “It is necessary instead to form a broad 

view of the purposes of the venture to which the contract gives effect, and of what 

loyalty to that venture might involve for a party to it, and to take those broad purposes 

as providing the inherent limits for the exercise of the power.” 

[73] I hasten to say that the role of the courts is not to ask whether the discretion 

was exercised in a morally opportune or wise fashion from a business perspective. The 

common law recognizes that “[c]ompetition between businesses regularly involves 

each business taking steps to promote itself at the expense of the other. . . . Far from 

prohibiting such conduct, the common law seeks to encourage and protect it” (A.I. 

Enterprises Ltd. v. Bram Enterprises Ltd., 2014 SCC 12, [2014] 1 S.C.R. 177, at 

para. 31, citing OBG Ltd. v. Allan, [2007] UKHL 21, [2008] 1 A.C. 1, at para. 142). As 
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a general matter, good faith should not be used as a pretext for scrutinizing motive 

(Bhasin, at para. 70).  

[74] Not only does this deferential approach ensure “some elbow-room” for the 

“aggressive pursuit of self-interest” (C. Sappideen and P. Vines, eds., Fleming’s The 

Law of Torts (10th ed. 2011), at para. 30.120; see also A.I. Enterprises, at para. 31), but 

it also prevents good faith from veering into “a form of ad hoc judicial moralism or 

‘palm tree’ justice” (Bhasin, at para. 70). In this context, then, courts must only ensure 

parties have not exercised their discretion in ways unconnected to the purposes for 

which the contract grants that power. 

[75] To this end, it is helpful to keep in mind that, generally speaking, a range 

of outcomes flows from the choices that may be considered a reasonable exercise of 

discretion when considered in light of the purposes identified by the contract. Some of 

these choices may properly be thought of as connected to the purposes of the discretion. 

Others will be demonstrably unconnected to the contemplated purposes. Wherever a 

party is granted discretion, there may be differing yet legitimate ways in which that 

party can exercise its power that is itself part of the bargain. In a contractual context, 

these choices are ascertained principally by reference to the contract, interpreted as a 

whole — the first source of justice between the parties. Good faith does not eliminate 

the discretion-exercising party’s power of choice. Rather, it simply limits the range of 

legitimate ways in which a discretionary power may be exercised in light of the relevant 

purposes (S. J. Burton, “Breach of Contract and the Common Law Duty to Perform in 

Good Faith” (1980), 94 Harv. L. Rev. 369, at pp. 385-86). Where discretion is exercised 
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for an improper purpose, as against that which was intended by the parties, one that is 

“ulterior or extraneous” to their intentions, it is exercised in bad faith (J. D. McCamus, 

“The New General ‘Principle’ of Good Faith Performance and the New ‘Rule’ of 

Honesty in Performance in Canadian Contract Law” (2015), 32 J.C.L. 103, at p. 115). 

[76] With this approach in mind, I stress that what a court considers 

unreasonable is highly context-specific, and ultimately “depend[s] upon the intention 

of the parties as disclosed by their contract” (Greenberg, at p. 762; see also Sherry v. 

CIBC Mortgages Inc., 2016 BCCA 240, 88 B.C.L.R. (5th) 105, at paras. 63-65; 

G. R. Hall, Canadian Contractual Interpretation Law (3rd ed. 2016), at pp. 312-13). 

Demonstrating a breach will necessarily centre on an exercise of contractual 

interpretation. It is in properly interpreting the contract and the purposes for which 

discretion was granted that the range of good faith behaviour comes into focus and 

breaches can be identified.  

[77] I add, however, the following comment as a general guide. For contracts 

that grant discretionary power in which the matter to be decided is readily susceptible 

of objective measurement — e.g., matters relating to “operative fitness, structural 

completion, mechanical utility or marketability” — the range of reasonable outcomes 

will be relatively smaller (Greenberg, at p. 762). For contracts that grant discretionary 

power “in which the matter to be decided or approved is not readily susceptible [to] 

objective measurement — [including] matters involving taste, sensibility, personal 

compatibility or judgment of the party” exercising the discretionary power — the range 

of reasonable outcomes will be relatively larger (Greenberg, at p. 761). I emphasize, 

20
21

 S
C

C
 7

 (
C

an
LI

I)



 

 

however, that this comment should operate as a general guide, not a means to categorize 

unreasonableness.  

[78] To understand the requirements of this duty it is helpful to consider the 

standards advanced by the parties, and the extent to which these concepts assist in 

determining whether the exercise of discretion is unreasonable, that is, not connected 

to the relevant purposes. 

[79] I recall that Wastech argues that the good faith duty at issue prohibited 

Metro from exercising its discretion in a way that denied it benefits fundamental to its 

legitimate contractual expectations. For its part, Metro concedes that contractual 

discretionary powers “may not be exercised to nullify or eviscerate the fundamental 

benefit of the contract” (R.F., at para. 54). 

[80] In support of its position, Wastech relies principally upon Gateway Realty 

Ltd. v. Arton Holdings Ltd. (1991), 106 N.S.R. (2d) 180 (S.C. (T.D.)), aff’d (1992), 112 

N.S.R. (2d) 180 (S.C. (App. Div.)), an influential decision regarding good faith in 

contract law, where Kelly J. wrote that “bad faith” includes conduct that is “contrary 

to community standards of honesty, reasonableness or fairness”, and can generally be 

said to occur where an exercise of discretion “substantially nullif[ies] the bargained 

objective or benefit contracted for by the other” (paras. 38, 58 and 60). This standard 

has subsequently been adopted and applied by a number of Canadian appellate courts, 

and endorsed by some scholars (see, e.g., Mesa Operating Limited Partnership v. 

Amoco Canada Resources Ltd. (1994), 149 A.R. 187 (C.A.), at para. 22; Klewchuk v. 
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Switzer, 2003 ABCA 187, 330 A.R. 40, at para. 33; G. H. L. Fridman, The Law of 

Contract in Canada (6th ed. 2011), at p. 530).  

[81] Wastech submits that the arbitrator’s conclusions as to the nature of the 

impact on Wastech of Metro’s exercise of discretion amount to a finding of 

“nullification” or “evisceration”. In particular, Wastech points to the arbitrator’s 

findings that Metro’s exercise of discretion made it “impossible” for Wastech to 

achieve the Target OR, and that having the opportunity to achieve the Target OR in 

every year of the Contract was “the fundamental benefit for which Wastech bargained” 

(Award, at para. 94). Metro answers that the arbitrator made no finding of “substantial 

nullification” or “evisceration”, nor was such a finding open to him on the facts (R.F., 

at paras. 73 and 75; Transcript, at p. 93). 

[82] Respectfully stated, I am of the view that requiring “substantial 

nullification” — that is to say, the evisceration by one party of the better part of the 

benefit of the contract of the other — is not the appropriate standard for concluding a 

breach of the duty to exercise discretionary power in good faith. 

[83] The fact that a party’s exercise of discretion causes its contracting partner 

to lose some or even all of its anticipated benefit under the contract should not be 

regarded as dispositive, in itself, as to whether the discretion was exercised in good 

faith (Burton, at pp. 384-85). As authors A. Swan, J. Adamski, and A. Y. Na explain, 

the mere fact that a party is deprived of substantially the whole benefit of a contract is 

not sufficient, absent proof of the discretion-exercising party’s fault or default, to make 
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out a claim for breach of the contract (see Canadian Contract Law (4th ed. 2018), 

at §7.73). In other words, absent some infringement of the non-exercising party’s 

rights, there is no actionable wrong for the law to correct. 

[84] For these reasons, I conclude that the “substantial nullification” or 

“evisceration” of the benefit of a contract is not a necessary prerequisite to finding that 

a party breached the duty to exercise contractual discretionary powers in good faith. 

However, the fact that an exercise of discretion substantially nullifies or eviscerates the 

benefit of the contract could well be relevant to show that discretion had been exercised 

in a manner unconnected to the relevant contractual purposes. 

[85] The parties also submit that the good faith duty at issue does not permit a 

party to exercise its discretion capriciously or arbitrarily. In support, Wastech and 

Metro both point to the organizing principle recognized in Bhasin — which states that 

parties generally must perform their contractual duties “honestly and reasonably and 

not capriciously or arbitrarily” (Bhasin, at para. 63) — and to a line of decided cases, 

which they say confirm the existence of such constraints on the exercise of contractual 

discretionary powers. 

[86] I agree with the parties that the jurisprudence supports a conclusion that 

the good faith duty at issue does not permit a party to exercise its discretion capriciously 

or arbitrarily. In Greenberg, at p. 763, the Court of Appeal for Ontario noted that the 

discretionary provision in question had to be “exercised in a reasonable way, not 

arbitrarily or capriciously”. Similarly, the Supreme Court of the United Kingdom 
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affirmed the existence of these constraints in English law in British 

Telecommunications plc v. Telefónica O2 UK Ltd., [2014] UKSC 42, [2014] 4 All E.R. 

907, at para. 37: “. . . it is well established that in the absence of very clear language to 

the contrary, a contractual discretion must be exercised in good faith and not arbitrarily 

or capriciously . . . . This will normally mean that it must be exercised consistently with 

its contractual purpose”. 

[87] Although capriciousness and arbitrariness have sometimes been referred to 

independently of improper purpose, I agree with the Supreme Court in Telefónica that 

a capricious or arbitrary exercise of a discretionary power is an example of such a 

power being exercised contrary to that standard. When seeking to demonstrate that 

discretion was exercised capriciously or arbitrarily, one necessarily considers 

contractual purposes by showing that discretion was exercised in a manner unconnected 

to the underlying contractual purposes for which the power was conferred. 

[88] In sum, then, the duty to exercise discretion in good faith will be breached 

where the exercise of discretion is unreasonable, in the sense that it is unconnected to 

the purposes for which the discretion was granted. This will notably be the case where 

the exercise of discretion is capricious or arbitrary in light of those purposes because 

that exercise has fallen outside the range of behaviour contemplated by the parties. The 

fact that the exercise substantially nullifies or eviscerates the fundamental contractual 

benefit may be relevant but is not a necessary pre-requisite to establishing a breach. 

(b) Source of the Duty 
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[89] Having determined the content of the duty, I turn now to consider its source 

so as to ascertain whether it arises on the facts of this case.  

[90] I acknowledge that there is some debate as to the source of this duty. The 

arbitrator held that the requirements of the officious bystander test for implying a term 

in fact did not need to be met in order for the good faith duty at issue to apply. Similarly, 

Wastech submits that the good faith duty at issue “operates as a matter of law” and is 

not limited to circumstances where a term can be implied as a matter of fact (A.F., at 

para. 74). For its part, Metro concedes that the failure to imply a term does not 

necessarily preclude, as a matter of law, the imposition of a good faith duty. 

Cromwell J. observed in Bhasin that there is “a shadow of uncertainty over a good deal 

of the jurisprudence” regarding the source of many good faith obligations (para. 74; 

see also paras. 48 and 52). While Cromwell J. expressly addressed this uncertainty for 

the duty of honest performance, clarifying that it operates as a general doctrine of 

contract law, he did not resolve this uncertainty for all existing manifestations of the 

organizing principle (para. 74). It therefore falls to this Court to do so in respect of the 

duty to exercise contractual discretionary powers in good faith and in light of Wastech’s 

argument that good faith constrains the exercise of Metro’s power here. 

[91] In my view, it is appropriate to recognize the duty to exercise discretion in 

good faith as a general doctrine of contract law. Like the duty of honest performance, 

it need not find its source in an implied term in the contract, but rather it operates in 

every contract irrespective of the intentions of the parties (see Bhasin, at para. 74). This 
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brings conceptual clarity to the law of good faith by analyzing the duty to exercise 

discretion in good faith in line with the Bhasin duty.  

[92] Further, recognizing this general duty interferes very little with freedom of 

contract for two reasons. First, just as parties will rarely expect that their contract 

permits dishonest performance (Bhasin, at para. 76), contracting parties rarely if ever 

expect discretion granted by the contract to be exercised in a manner unconnected to 

the purposes for which it was conferred. For example, on the facts of this case, a duty 

on Metro to exercise its discretion in good faith was necessary to give business efficacy 

to the Contract. As the arbitrator rightly observed, absent a duty of good faith 

constraining the exercise of Metro’s discretion, “Metro theoretically ha[d] the 

discretion to reduce the volume of waste directed to the [Cache Creek Landfill] to zero” 

(para. 94). It is absurd to think the parties intended for Metro to have such 

untrammelled power given that it would have left Wastech subject to Metro’s 

“uninhibited whim” (The “Product Star”, at p. 404, per Leggatt L.J.). Indeed, it is 

difficult to imagine any party wishing to confer such untrammelled power on its 

contracting partner. For this reason, when contracting parties confer a discretionary 

power, even without any apparent constraining criteria or conditions, courts have long 

recognized that the “natural inference” is that they intend some minimum constraints 

on the exercise of the discretion (Sales, at p. 387; see also Swan, Adamski and Na, at 

§ 8.304; Bhasin, at para. 45). In my view, those minimum constraints include the 

expectation that the parties will not exercise their discretion in a manner unconnected 

to the purposes for which it was granted, for example in a capricious or arbitrary 

manner. Given that parties will very often expect minimum constraints of this nature, 
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recognizing that these constraints apply to all contracts by virtue of the duty to exercise 

discretionary power in good faith interferes little with their freedom of contract. 

[93] Second, as discussed above, the content of the duty is guided by the will of 

the parties as expressed in their contract. Rather than interfering with the objectives of 

the contracting parties or imposing duties on them beyond their reasonable 

contemplation, this duty merely requires that parties operate within the scope of 

discretion defined by their own purposes for which they freely negotiated its grant. 

Holding the parties to this standard will generally be consistent with, not an 

unanticipated departure from, their freely negotiated bargain. Recognizing a general 

duty of contract law here will therefore interfere very little with that freedom.  

[94] Overall, then, like the duty of honest performance, the duty to exercise 

contractual discretion in good faith is not an implied term, but a general doctrine of 

contract law that operates irrespective of the intentions of the parties (Bhasin, at 

para. 74). This places the two duties on the same footing, and conforms to the general 

assumption that parties do not intend discretion to be completely unconstrained (see 

Bhasin, at para. 45). Just like the duty of honest performance, the duty to exercise 

contractual discretion in good faith, as described herein, should be understood to be 

obligatory in all contracts.  Parties who provide for discretionary power cannot contract 

out of the implied undertaking that the power will be exercised in good faith, i.e., in 

light of the purposes for which it was conferred.  This holding will impinge on freedom 

of contract but only in those rare cases in which parties seek to authorize the exercise 

20
21

 S
C

C
 7

 (
C

an
LI

I)



 

 

of contractual discretion in a manner unconnected with its underlying purposes or 

otherwise immunize such conduct from judicial review.  

[95] Accordingly, there is no question that the duty to exercise contractual 

discretionary powers in good faith applies in this case. The entire agreement clause in 

this Contract (s. 32.17) does not exclude the duty, although, in any particular case, the 

contract as a whole will guide the analysis of what the duty requires. This also means 

the fact that the arbitrator rejected the existence of an implied term did not preclude 

recognizing and applying the duty to exercise contractual discretion in good faith.  

(c) Application to Metro’s Exercise of Discretion 

[96] Was Metro’s exercise of discretion unreasonable with regard to the 

purposes for which the discretion was granted and thereby a breach of the duty? In my 

view, it was not.  

[97] I recall that the Contract gives Metro the “absolute discretion” to determine 

the minimum amount of waste that will be transported to the Cache Creek Landfill as 

opposed to the other waste disposal sites in a given period. Unlike some previous 

agreements between the parties, there is no guaranteed minimum volume of waste 

allocated to this site in a given year (Award, at para. 84). This minimum amount 

(“Trailer Capacity Guarantee”) is to be determined in reference to the seasonal 

variation of waste flows and “other factors which influence the volume of [w]aste being 

delivered to the Cache Creek Landfill during a calendar year” (A.R., vol. II, at p. 68, 

20
21

 S
C

C
 7

 (
C

an
LI

I)



 

 

s. 30.5). Beyond this general statement, there is no guidance as to the purposes 

underlying the grant of discretion to Metro to determine this amount.  

[98] However, reading the clauses in the context of the Contract as a whole, the 

purposes become clearer. The recitals at the beginning of the Contract describe the 

parties’ intention to, among other things, incentivize each other to “maximize 

efficiency and minimize costs”, to provide for the “maximization of the municipal solid 

waste disposal capacity of the Cache Creek Landfill”, and to be “sensitive to significant 

changes in operating standards, services or system configuration” (A.R., vol. II, at p. 9, 

recitals C(2) and (6) to (7)). This is consistent with the text of the overall Contract, 

which provides flexibility to account for variable factors foreseen by the parties such 

as waste volumes, operating costs and the capacity of the waste disposal sites (Award, 

at para. 43). As discussed above, the Contract adjusts for the impacts these factors will 

have on Wastech’s profitability, not only by adjusting the rates payable by Metro, but 

also by requiring it to share in the consequences of failing to meet the target level of 

profitability (ss. 14.11 and 14.19). It was through this structure that the parties decided 

to manage the risk and rewards of the operation. 

[99] In this context, the purposes of giving Metro discretion to determine waste 

allocation in its “absolute discretion” were clearly to allow it the flexibility necessary 

to maximize efficiency and minimize costs of the operation. Granting such discretion, 

as opposed to fixing certain waste volumes, serves the overall objective of allowing the 

parties to adapt to changing circumstances over the life of the Contract so as to ensure 

this operational efficiency. Further, the fact that this discretion exists alongside a 
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detailed framework to adjust payments towards the goal of a negotiated level of 

profitability, contradicts the idea that the parties intended this discretion be exercised 

so as to provide Wastech with a certain level of profit. Those incentives are already 

carefully created elsewhere in the Contract. Reading these clauses in context, then, the 

purposes for granting Metro “absolute discretion” was to allow it to structure the 

disposal of waste for which it had contracted Wastech in an efficient and cost-effective 

manner given the operational variability the parties foresaw.  

[100] Based on these purposes, Metro did not act unreasonably. Metro’s exercise 

of discretion was “guided by the objectives of maximizing the [Burnaby Waste to 

Energy Facility’s] efficiency, preserving remaining site capacity at the [Cache Creek 

Landfill], and operating the system in the most cost-effective manner” and “was made 

in furtherance of its own business objectives” (Award, at paras. 87-88). All this points 

to an exercise of discretion that cannot be said to be unconnected to the contractual 

purposes for which it was granted. 

[101] Importantly, the duty did not require Metro to subordinate its interests to 

those of Wastech in exercising its discretionary power in the manner that Wastech 

claims. The Contract purposely included no guarantee that the Target OR would be 

achieved. The parties were aware of the risk that the exercise of discretion represented 

and chose, notwithstanding long negotiations and a detailed agreement, not to constrain 

the discretion in the way Wastech now requests. In point of fact, Wastech is asking for 

an advantage for which it did not bargain. It asks, in effect, that Metro confer a benefit 

upon it that was not contemplated, expressly or impliedly, under the Contract. On my 
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understanding, this stands outside of the “requirement of justice” identified by 

Cromwell J. in Bhasin (para. 64). 

[102] Although, during the hearing of this appeal, Wastech repeatedly 

emphasized the arbitrator’s conclusion that the Contract was a long-term, relational 

agreement dependent upon an element of trust and cooperation between Wastech and 

Metro, this is not dispositive of the case in favour of Wastech. Despite the arbitrator’s 

conclusion, which I do not purport to disturb, the detailed nature of the Contract plainly 

demonstrates that the parties carefully structured their relationship, and precisely 

allocated the risks of their bargain between them by means of, among other things, the 

various adjustment mechanisms set out in the Contract. Assessing whether Metro 

exercised its discretion in good faith cannot ignore this context. This is not an example 

of an unforeseen or unregulated matter that, by reason of the relational character of the 

Contract, was left to the trust and cooperation said to be inherent in the long-term 

arrangement. The parties foresaw this risk — and chose to leave the discretion in place. 

[103] It seems to me that the only questionable conduct raised here is that 

Metro’s exercise of discretion made it “impossible” for Wastech to achieve the 

Target OR in 2011. To be sure, given the spirit of trust and cooperation underlying the 

Contract — which, again, the arbitrator, in his review of the facts, described as being 

long-term and relational — the legitimate contractual interests of these parties were 

different than parties to, say, a more transactional agreement (see Bhasin, at para. 69). 

The fact remains that the Contract did not guarantee that Wastech would achieve the 

Target OR in any given year. Indeed, the various, complex adjustment mechanisms 
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provided in the Contract itself, which only apply where the Actual OR for a given year 

deviates from the Target OR, plainly demonstrate that the parties anticipated that the 

Target OR would not be achieved in some years (Award, at para. 84). Accordingly, the 

mere fact that Wastech did not have the opportunity to achieve the Target OR in one 

year of the 20-year Contract is not altogether surprising, notwithstanding the 

arbitrator’s conclusion that the Contract was a long-term, relational agreement. Rather, 

it seems to me that the impact of Metro’s exercise of discretion on Wastech simply 

reflects the allocation of risk set out in the Contract, for which Wastech negotiated and 

to which it agreed. Indeed, recital C(3) specifically notes that the Contract provided for 

the sharing of “risks and benefits”. It is true that the eventuality at the origin of this 

dispute was thought by both parties to be unlikely. But together they saw the risk and, 

together, they turned away from it, leaving the discretion in place. In this sense, Metro 

cannot be said to have exercised its discretion in a manner demonstrably unconnected 

with the relevant purposes. Wastech itself may have expected that opportunity every 

year, but given the terms of the bargain to which it agreed, that expectation was not 

shared. 

[104] The text of the discretionary clause in the case at bar did not spell out, in 

explicit terms, why the Contract provides Metro with “absolute discretion” to allocate 

waste from one year to the next. But when read in the context of the Contract as a 

whole, with an eye to what Lord Sales calls the parties’ “loyalty to th[e] venture”, the 

purpose that constrained Metro’s exercise of discretion becomes plain. 
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[105] Reading the Contract as a whole, one understands that there was no 

guarantee that Wastech would achieve the Target OR in any given year. The risk that 

revenues could vary from one year to the next was in the contemplation of the parties, 

and this variance could well be based on factors such as the exercise of Metro’s 

discretion to reallocate waste. This risk was addressed in the Contract, notably through 

the adjustment clauses. The risk that the exercise of discretion would affect profitability 

of either party in a given year was thus a considered one and, that risk notwithstanding, 

the discretionary power was left in place. In these circumstances, the purpose of the 

clause was plainly to give Metro the leeway, based on its judgment as to what was best 

for itself, to adjust the proportions of the allocations of waste amongst the three sites 

as it required to ensure the efficiency of the operation. The ability to make that 

allocation was not only permitted, but it could be said to reflect the purpose of the 

clause. 

[106] While Metro’s choice, from the point of view of its contracting partner, 

Wastech, was disadvantageous, that choice was within the range permitted by the 

purpose of the clause. In that sense it was in good faith even if the exercise meant that 

Wastech’s own interest suffered as a consequence. Because the exercise of discretion 

was within the range of conduct contemplated by the purpose of the clause, it cannot 

be said, according to the standards of contractual justice, to be in bad faith or unfair. 

[107] By asking for what amounts to a guarantee of the Target OR in every year 

of the Contract, Wastech is asking for an outcome that stands outside of the Contract. 

It complains that the outcome is unfair because, in the result, it would not be in a 
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position to earn the revenue to which it felt entitled. In point of fact, Wastech is asking 

for Metro’s discretion to be constrained so that it can achieve a result — an advantage 

— for which it did not bargain and, in fact, that it might have been said to have 

bargained away. It asks the Court to have Metro subvert its own interest in name of 

accommodating Wastech’s interest. But Metro is Wastech’s contracting partner, not its 

fiduciary. The loyalty required of it in the exercise of this discretion was loyalty to the 

bargain, not loyalty to Wastech. Wastech cannot rely on an understanding of good faith 

that sits uncomfortably with the foundation of contractual justice. 

(d) Quebec Civil Law Would Not Assist Wastech 

[108] Lastly, I allow myself to observe that Metro argues, after noting 

Cromwell J.’s allusions to the abuse of rights in civil law in Bhasin, that Wastech’s 

position would not be treated more favourably under Quebec law. It is true, as is 

acknowledged in Bhasin, at para. 83, that art. 7 of the Civil Code of Québec (“C.C.Q.”) 

provides in part that good faith requires parties to refrain from exercising their rights, 

including contractual rights, in an unreasonable manner.1 Indeed, even prior to the 

enactment of this rule, this Court held in Houle v. Canadian National Bank, [1990] 

3 S.C.R. 122, that the doctrine of abuse of rights requires that contractual rights be 

exercised reasonably in the Quebec law of obligations (pp. 154-55). In Houle, this 

Court characterized the defendant bank’s conduct as “sudden, impulsive, and harmful”, 

and that it constituted, for the Court, “a flagrant abuse of the bank’s contractual right” 

                                                 
1  Article 7 C.C.Q.: “No right may be exercised with the intent of injuring another or in an excessive and 

unreasonable manner, and therefore contrary to the requirements of good faith”. Cromwell J. also 

referred expressly to art. 6 and 1375 C.C.Q. (Bhasin, at para. 83). 
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(p. 176). I recall that in Callow this Court drew on the Quebec abuse of rights 

framework to clarify that the direct link to contractual performance required to make 

out a breach of the duty of honest performance was met where an obligation was 

performed, or a right exercised, dishonestly and therefore in bad faith. In this case, there 

is no reason to draw on this framework, as the bad faith exercise of the contractual 

discretion is an uncontroversial definitional feature of this duty. Instead it is the content 

of the duty that is at issue here. There is, of course, no question of applying Quebec 

law to this dispute but, says Metro, even by analogy or comparison, the standard of 

reasonable conduct in the law of abuse of contractual rights in Quebec would not 

provide Wastech with the redress it seeks here.  

[109] I agree with Metro that invoking the substantive content of what constitutes 

an abuse in the exercise of a discretionary contractual clause in Quebec law is of no 

help to Wastech in this case. In arguing that the denial of the opportunity to earn its 

target revenue reflects an unreasonable exercise of Metro’s discretion to reallocate 

waste, Wastech does not allege that Metro acted imprudently or negligently, in an 

intemperate manner or with an intention to harm, factors often considered to be relevant 

to the measure of abuse of right in Houle and in the cases decided under art. 6, 7 

and 1375 C.C.Q. (J.-L. Baudouin and P.-G. Jobin, Les obligations (7th ed. 2013), by 

P.-G. Jobin and N. Vézina, Nos. 156 and 157). Moreover, Quebec scholars and courts 

have pointed out that the standard as to what constitutes an abusive exercise of a 

discretionary right is an especially exacting one: typically it is said to repose on 

[TRANSLATION] “bad faith or a blatant fault causing abnormal injury” (J.-L. Baudouin, 

P. Deslauriers and B. Moore, La responsabilité civile, vol. 1, Principes généraux (8th 
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ed. 2014), at para. 1-232, citing Ponce v. Montrusco & Associés inc., 2008 QCCA 329, 

[2008] R.J.D.T. 65). None of this kind of conduct is alleged by Wastech in support of 

its claim based on the supposedly unreasonable exercise of the power in the Contract 

in this case. It is true that some authorities in Quebec support the view that a contractual 

right should not be exercised capriciously or arbitrarily (D. Lluelles and B. Moore, 

Droit des obligations (3rd ed. 2018), No. 1987). But, as we have seen, even allowing 

for these measures as relevant to what is the reasonable exercise of a discretionary 

power in the common law, Wastech has not staked its claim against Metro on this basis. 

[110] More importantly still, Wastech’s argument that Metro’s discretionary 

power should have been exercised in the spirit of cooperation — a principle that has 

been recognized on occasion in Quebec — would be of no assistance to Wastech here. 

Ultimately, Wastech asks, under the guise of good faith performance of Metro’s 

discretionary power, that it be provided with a benefit not contemplated by the parties 

in the Contract. Whatever the extent to which a duty of cooperation with one’s 

contracting party is required by the law of good faith in Quebec, it would stop short of 

requiring Metro, in the absence of any wrongful conduct, to confer a guarantee of profit 

that is not provided for in the Contract. In this sense, this Court has compared Quebec 

law to a similar notion sketched for the common law in Bhasin in the case of Churchill 

Falls (Labrador) Corp. v. Hydro-Québec, 2018 SCC 46, [2018] 3 S.C.R. 101, at 

para. 128: “The duty to cooperate with the other contracting party does not mean that 

one’s own interests must be sacrificed”. Whatever cooperation is required of 

contracting parties by good faith, in ordinary commercial contracts or even in long-

term relational agreements, the law does not require, as a general rule, the parties to act 
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as the law would require of a fiduciary, or to redistribute advantages under the 

agreement in a manner that stands outside the ordinary purview of contractual justice 

(see, e.g., Dunkin’ Brands Canada Ltd. v. Bertico inc., 2015 QCCA 624, 41 B.L.R. 

(5th) 1, at para. 74, and Gestion immobilière Bégin inc. v. 9156-6901 Québec inc., 2018 

QCCA 1935, at para. 28 (CanLII)). Decidedly, an analogy to Quebec law does not 

assist Wastech in this case.  

(3) Conclusion on Good Faith 

[111] Where a party to a contract exercises its discretion unreasonably, which in 

this context means in a manner not connected to the underlying purposes of the 

discretion granted by the contract, its conduct amounts to a breach of the duty to 

exercise contractual discretionary powers in good faith — a wrongful exercise of the 

discretionary power — and thus a contractual breach that must be corrected. Requiring 

a party to pay damages to repair such a wrong accords with the theory of corrective 

justice and does not amount to a reallocation of the benefits under the contract as 

determined by the parties or a gift from one party to another. 

[112] This same theory of corrective justice anchors the organizing principle of 

good faith and the specific duties derived therefrom as reflected in Cromwell J.’s 

statements in Bhasin that the organizing principle is a “requirement of justice”. That 

does not require a party to subordinate its interests to those of the other party (para. 86). 

Like the distinct duty of honest performance, the duty to exercise contractual 

discretionary powers in good faith is not a fiduciary duty. In exercising a contractual 
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discretionary power, “a party may sometimes cause loss to another — even 

intentionally — in the legitimate pursuit of economic self-interest” (para. 70). Doing 

so is not necessarily exercising discretion wrongfully or in “bad faith”. 

[113] I note once again that the duty to exercise discretionary powers in good 

faith does not require a party to confer a benefit on the other party that was not a part 

of their original agreement, nor does it require a party to subordinate its interests to 

those of the other party. Respectfully stated, the arbitrator failed to abide by these tenets 

and the arbitral award extends the good faith duty at issue beyond its proper bounds. In 

these circumstances, Wastech’s argument that Metro could not deprive it of the 

fundamental benefit for which it bargained fails to take into account the terms of the 

agreement itself and the purpose for which Metro was extended the discretionary power 

in question. The parties saw the risk that Wastech could fail to meet the Target OR in 

a given year. They chose to leave that risk in the bargain and refrained from 

guaranteeing Wastech’s profit margin. In light of this, Wastech cannot say the exercise 

of the discretion was unreasonable. In essence, it argues that good faith required Metro 

to subordinate its interests to Wastech, and to guarantee to Wastech something which 

the Contract they painstakingly negotiated over approximately 18 months did not. 

Generally speaking, this is not the role of good faith in the common law of contract in 

light of the requirement of justice spoken to in Bhasin and the arbitrator erred in law 

by giving effect to these arguments. For these reasons, I agree with the courts below 

that Wastech’s claim must fail: the arbitrator’s award cannot stand whether the standard 

of review is correctness or reasonableness. 
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V. Disposition 

[114] I would dismiss the appeal with costs. 

 

The reasons of Côté, Brown and Rowe JJ. were delivered by 

 

 BROWN AND ROWE JJ. —  

I. Introduction 

[115] We are in accord with our colleague Kasirer J. to dismiss the 

appeal. Notwithstanding our agreement in the result, we write separately for four 

reasons. First, this Court should clarify the applicable standard of review. Secondly, 

while we agree that the purpose of a discretion is the proper focus of the good faith 

analysis, in assessing that purpose, courts must give effect to the parties’ bargain. 

Thirdly, we do not agree with our colleague’s treatment of the duty of honest 

performance insofar as he suggests that it is a preliminary step in addressing the duty 

to exercise discretion in good faith. Finally, our colleague’s reliance on the civil law of 

Quebec is unnecessary, ill-advised and wholly misplaced. Rather than assisting in the 

development of the common law of good faith in contractual performance, as stated by 

this Court in Bhasin v. Hrynew, 2014 SCC 71, [2014] 3 S.C.R. 494, the digression into 

the civil law gives rise to complication, uncertainty and confusion. 
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[116] At root, answering the question posed by this appeal is a matter of 

straightforwardly applying Bhasin and confirming that, while Bhasin organized several 

established common law doctrines under the rubric of “good faith”, it did not represent 

an abandonment of commercial certainty by requiring contracting parties to place their 

counterparty’s interests ahead of their own. Inasmuch as the effect of the arbitrator’s 

decision in this case was to require that the respondent protect the appellant’s interests 

at the expense of its own, it is not consistent with Bhasin or the jurisprudence that 

preceded it. We would therefore dismiss the appeal. 

II. Standard of Review 

[117] Our colleague refrains from identifying the standard of review, since on 

either standard he would overturn the arbitrator’s conclusions. In our view, however, 

this Court ought to provide clear guidance on this point. Conflicting lines of authority 

have arisen concerning the application of Canada (Minister of Citizenship and 

Immigration) v. Vavilov, 2019 SCC 65, to arbitration appeals (Northland Utilities 

(NWT) Limited v. Hay River (Town of), 2021 NWTCA 1, at paras. 21-44 (CanLII); 

Ontario First Nations (2008) Limited Partnership v. Ontario Lottery And Gaming 

Corporation, 2020 ONSC 1516, at paras. 62-75 (CanLII); Cove Contracting Ltd. v. 

Condominium Corporation No 012 5598 (Ravine Park), 2020 ABQB 106, 10 Alta. 

L.R. (7th) 178, at paras. 3-12; Allstate Insurance Co. v. Ontario (Minister of Finance), 

2020 ONSC 830, 149 O.R. (3d) 761, at paras. 12-19; Buffalo Point First Nation v. 

Cottage Owners Association, 2020 MBQB 20, at paras. 46-48 (CanLII); Clark v. 

20
21

 S
C

C
 7

 (
C

an
LI

I)



 

 

Unterschultz, 2020 ABQB 338, 41 R.F.L. (8th) 28, at paras. 55-56). This question 

ought to be resolved. 

[118] In Vavilov, this Court concluded that the appellate standards of review 

identified in Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235, apply to 

statutory rights of appeal from administrative decisions (para. 37). Certain trial courts 

have, however, resisted applying this principle to appeals from arbitral awards. Two 

reasons are offered for this. First, Sattva Capital Corp. v. Creston Moly Corp., 2014 

SCC 53, [2014] 2 S.C.R. 633, and Teal Cedar Products Ltd. v. British Columbia, 2017 

SCC 32, [2017] 1 S.C.R. 688, do not support the application of appellate standards of 

review to arbitration appeals, and Vavilov did not expressly overrule those decisions 

(Ontario First Nations, at para. 71; Cove Contracting Ltd., at paras. 10-12). Secondly, 

Vavilov was driven by “constitutional considerations that justify deference by the 

judiciary to the legislature” (Ontario First Nations, at para. 72). In contrast, the 

standard of review that applies to appeals from private arbitration awards is “guided by 

commercial considerations about respect for the decision-makers chosen by the parties. 

As a result, deference is justified by the parties’ contractual intent” (Ontario First 

Nations, at para. 72). 

[119] There are important differences between commercial arbitration and 

administrative decision-making (Sattva, at para. 104). Those differences do not, 

however, affect the standard of review where the legislature has provided for a statutory 

right of appeal. Appellate standards of review apply as a matter of statutory 

interpretation. As this Court explained in Vavilov, “a legislative choice to enact a 
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statutory right of appeal signals an intention to ascribe an appellate role to reviewing 

courts” (para. 39). This interpretive principle applies in similar manner to statutory 

rights of appeal from arbitral awards:  

 More generally, there is no convincing reason to presume that 

legislatures mean something entirely different when they use the word 

“appeal” in an administrative law statute than they do in, for example, a 

criminal or commercial law context. Accepting that the word “appeal” 

refers to the same type of procedure in all these contexts also accords with 

the presumption of consistent expression, according to which the 

legislature is presumed to use language such that the same words have the 

same meaning both within a statute and across statutes: 

R. Sullivan, Sullivan on the Construction of Statutes (6th ed. 2014), at 

p. 217. 

 

(Vavilov, at para. 44) 

[120] Factors that justify deference to the arbitrator, notably respect for the 

parties’ decision in favour of alternative dispute resolution and selection of an 

appropriate decision-maker, are not relevant to this interpretive exercise. What matters 

are the words chosen by the legislature, and giving effect to the intention incorporated 

within those words. Thus, where a statute provides for an “appeal” from an arbitration 

award, the standards in Housen apply. To this extent, Vavilov has displaced the 

reasoning in Sattva and Teal Cedar. Concluding otherwise would undermine the 

coherence of Vavilov and the principles expressed therein.  

[121] The appeal in this case was brought pursuant to s. 31 of the Arbitration Act, 

R.S.B.C. 1996, c. 55,2 which provides that, either by consent of the parties or with leave 

                                                 
2 Since repealed, and replaced by the appeal clause in the Arbitration Act, S.B.C. 2020, c. 2, s. 59. 
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of the Supreme Court of British Columbia, a party to an arbitration “may appeal to the 

court on any question of law arising out of the award”. In light of Vavilov, it follows 

that the standard of review to be applied by this Court in this case is correctness 

(Housen, at para. 8). Our conclusion on this point is limited to the specific statutory 

provision at issue. In every case, the question is one of legislative intention, as reflected 

in the language of the statute.  

[122] Instead of responding substantively, our colleague invokes an unfortunate 

passage from the majority judgment in Newfoundland and Labrador (Attorney 

General) v. Uashaunnuat (Innu of Uashat and of Mani-Utenam), 2020 SCC 4, at 

para. 15, explicitly dismissing opposing views of colleagues as unworthy of answer. 

Of no less concern are the implications of his refusal to decide the appropriate standard 

of review, which risks undermining this Court’s decision in Vavilov as it relates to 

statutory appeals. To leave this undecided is to invite conflict and confusion. 

III. Background 

[123] This appeal arises from a 20-year comprehensive agreement 

(“Agreement”) between the Greater Vancouver Sewerage and Drainage District 

(“Metro”) and Wastech Services Inc. (“Wastech”) to deal with the management of 

municipal solid waste. Specifically, the Agreement contemplated that Wastech or its 

subcontractors would deliver solid waste to transfer stations in Cache Creek, 

Vancouver and Burnaby. Wastech operated the Cache Creek transfer station. Metro 

had discretion under the Agreement to determine the allocation of waste each year 
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among these stations. The volume of waste distributed to each facility would impact 

the costs, revenues, and, accordingly, Wastech’s ability to earn a profit. In particular, 

Wastech received a higher rate of pay for disposals at Cache Creek. Wastech’s total 

compensation under the Agreement was structured around a target operating ratio of 

0.890 (“Target OR”), meaning that, in any given year, operating costs should comprise 

89 percent of revenue so that Wastech would receive the remaining 11 percent of 

revenue as profit.  

[124] Significantly, the Agreement did not guarantee that Wastech would 

achieve its Target OR; rather, it addressed what would happen if the Target OR was 

not achieved. If the actual operating ratio (“Actual OR”) fell between 0.860 and 0.920 

at year end, the Agreement provided for a retroactive payment by or to Wastech of 50 

percent of the difference between the Target OR and the Actual OR. Effectively, the 

parties would share the financial consequences of any deviation of 0.300 or less from 

the Target OR. In addition, the Agreement contained a prospective adjustment, which 

was applied if the Actual OR fell outside of the “target band” between 0.860 and 0.920 

(“Outside Band Adjustment”). The Outside Band Adjustment was intended to be 

sufficient to return the operating ratio to just outside the target band. Further, if 

Wastech’s Actual OR fell outside of the target band for three consecutive years, the 

rates were subject to re-calculation. 

[125] The total waste hauled by Wastech under the Agreement had declined 

steadily since 2007. Metro therefore decided to redirect flows of waste from Cache 

Creek to Vancouver for the 2011 year to “maximize the remaining life of the Cache 

20
21

 S
C

C
 7

 (
C

an
LI

I)



 

 

Creek Landfill” (Arbitrator’s decision, A.R., vol. I, p. 1 (“Award”), at para. 52) and 

because of Metro’s own budget concerns. Metro was aware that Wastech might not be 

able to reduce its costs to account for the change in allocation, which ultimately caused 

delivery volumes at Cache Creek to drop by 31 percent in 2011, relative to 2010. 

Because of Metro’s decision, Wastech had no possibility of achieving the Target OR 

in 2011. 

[126] The arbitrator expressly declined to imply a term in the Agreement 

guaranteeing the Target OR, finding that the parties had considered such a term and 

rejected it. He also concluded, however, that Metro was bound by its duty of good faith 

to have appropriate regard for Wastech’s legitimate interests. While the 2011 allocation 

decision was honest and reasonable when considered from Metro’s perspective, it also 

“had significant financial implications [for Wastech] beyond those addressed by the 

[Agreement’s] adjustment mechanisms” (para. 86). The arbitrator concluded that 

Metro’s decision was “dishonest” because it inappropriately negated Wastech’s 

legitimate expectation of at least having the opportunity to earn the Target OR in each 

year of the Agreement. 

IV. Issues 

[127] Metro was granted leave to appeal the arbitrator’s decision on two 

questions of law: 

1. Did the Arbitrator err in law in failing to apply proper principles in 

holding that the exercise of a bargained-for right could be “dishonest” 
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and an act undertaken in bad faith simply because it was wholly at odds 

with the expectations of the counter-party, which expectations were not 

embodied in the contract? 

 

2. Did the Arbitrator err in law by confusing the “organizing principle” 

stated in Bhasin with a free-standing obligation of contractual good 

faith, disregarding the applicable principles of good faith as found in the 

authorities? 

 

(2016 BCSC 68, 409 D.L.R. (4th) 9, at para. 40) 

Ultimately, these questions both raise one straightforward issue: what is the standard 

applicable when determining whether a contractual discretion has been exercised in 

good faith? 

V. Analysis 

A. The Duty to Exercise Discretionary Powers in Good Faith 

[128] The first step in deciding a common law good faith claim is to consider 

whether any established good faith doctrines apply (C.M. Callow Inc. v. Zollinger, 2020 

SCC 45, at para. 129). In Bhasin, this Court recognized in the common law four distinct 

doctrines, each with corresponding duties, that manifest a “general organizing 

principle” of good faith: (1) a duty of cooperation between the parties to achieve the 

objects of the contract (para. 49); (2) a duty to exercise contractual discretion in good 

faith (para. 50); (3) a duty not to evade contractual obligations in bad faith (para. 51); 

and (4) a duty of honest performance (para. 73). This appeal draws from one of them 

⸺ the duty to exercise contractual discretion in good faith.   
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[129] While this Court has recognized the existence of this good faith doctrine, 

it has never opined on the applicable standard (see Mitsui & Co. (Canada) Ltd. v. Royal 

Bank of Canada, [1995] 2 S.C.R. 187; Bhasin, at paras. 47 and 50). We agree with our 

colleague that the appellate jurisprudence supports the notion that discretion must be 

exercised reasonably, and that this standard simply requires that a party exercise 

discretion in accordance with the purpose for which it was granted. We would, 

however, emphasize two points to bear in mind in applying it.  

[130] First, the purpose of good faith is to “secur[e] the performance and 

enforcement of the contract made by the parties” (Transamerica Life Canada Inc. v. 

ING Canada Inc. (2003), 68 O.R. (3d) 457 (C.A.), at para. 53). It cannot be used as a 

device to “create new, unbargained-for rights and obligations”, or “to alter the express 

terms of the contract reached by the parties” (Transamerica, at para. 53). Contracting 

parties cannot be held to a standard that is “contrary to the plain wording of the contract, 

or that involve[s] the imposition of subjective expectations” (Styles v. Alberta 

Investment Management Corp., 2017 ABCA 1, 44 Alta. L.R. (6th) 214, at para. 45).  

[131] Where an agreement reflects a shared, reasonable expectation as to the 

manner in which a discretion may be exercised, that expectation will be enforced (Mesa 

Operating Limited Partnership v. Amoco Canada Resources Ltd. (1994), 149 A.R. 187 

(C.A.), at para. 19; J. T. Robertson, “Good Faith as an Organizing Principle in Contract 

Law: Bhasin v. Hrynew ⸺ Two Steps Forward and One Look Back” (2015), 93 Can. 

Bar Rev. 809, at p. 839; J. Steyn, “Contract Law: Fulfilling the Reasonable 

Expectations of Honest Men” (1997), 113 L.Q.R. 433, at p. 434). This, in our view, is 
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what it means to exercise discretion reasonably. As our colleague states, parties will 

usually expect that a discretion will be exercised in accordance with the purposes for 

which it was conferred. However, this is so only where the purpose of a discretionary 

power arises from the terms of the contract, construed objectively, and having regard 

to the factual matrix. In this way, the obligation to exercise discretion reasonably does 

not reflect the imposition of external standards on the exercise of discretion, but rather 

giving effect to the standards inherent in the parties’ own bargain.  

[132] Accordingly, we do not share our colleague’s view that, where a discretion 

is unfettered on its face, a court must “form a broad view of the purposes of the venture 

to which the contract gives effect, and of what loyalty to that venture might involve for 

a party to it, and to take those broad purposes as providing the inherent limits for the 

exercise of the power” (Kasirer J.’s reasons, at para. 72, quoting P. Sales, “Use of 

Powers for Proper Purposes in Private Law” (2020), 136 L.Q.R. 384, at p. 393). Our 

colleague’s invocation of “loyalty to th[e] venture” suggests that parties must use their 

discretion, even where it is chosen by the parties to be unfettered, in a way that (from 

the view of the judge) advances the objectives of the contract. This is not an exercise 

in interpretation. Rather, it is the imposition, post facto, of a judicial view. Approaching 

the interpretive task from such a starting point risks, even invites, undermining freedom 

of contract and distorting the parties’ bargain by imposing constraints to which they 

did not agree.  

[133] Secondly, our colleague says that the duty to exercise discretion in good 

faith is a general doctrine of contract law. Consequently, “it need not find its source in 
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an implied term in the contract, but rather it operates in every contract irrespective of 

the intentions of the parties” (Kasirer J.’s reasons, at para. 91). Whether or not such 

judge-made rules operate irrespective of the intentions of the parties, we are steadfast 

in our view that the purpose of a discretion is always defined by the parties’ intentions, 

as revealed by the contract. It follows that, where a contract discloses a clear intention 

to grant a discretion that can be exercised for any purpose, courts, operating within their 

proper role, must give effect to that intention. With careful drafting, parties can largely 

immunize the exercise of discretion from review on this basis. Conversely, they may 

choose to specify the purpose for which a discretion has been granted in order to 

provide a clear standard against which the exercise of discretion is to be assessed. In 

either instance, their intention should be given effect and not subverted.  

[134] In this case, the Award was predicated on the view that Metro was to have 

“appropriate regard” for Wastech’s interest in achieving the Target OR every year. But 

the structure of the Agreement makes it clear that Metro’s discretion was subject to no 

such constraint. Indeed, through the Outside Band Adjustment and the adjustment that 

applies if Wastech’s compensation falls outside of the Target OR for three consecutive 

years, the Agreement expressly contemplated that there might well be years in which 

Wastech would be unable to achieve the Target OR. The parties managed this risk by 

agreeing to formulae that adjusted the total compensation towards the Target OR. 

Finding that the discretion was constrained in the manner Wastech suggests would 

ignore these features of the Agreement.  
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[135] It is for this reason that we say this matter really is quite straightforward. 

In the bargain struck by the parties, Metro was given wide discretion, and Wastech’s 

interests in the exercise of Metro’s discretion were protected by the formulae that 

adjusted the total compensation towards the Target OR. In effect, the parties 

contemplated that Metro could exercise the discretion so as to advance its own interests, 

just as they contemplated protecting Wastech’s interests by the adjustment formulae. 

While good faith requires a party to exercise its contractual discretion for the purpose 

for which it was given, the arbitrator erred by concluding that Metro was obligated to 

exercise its discretion in a way that protected Wastech’s subjective expectations. To 

the contrary, Wastech had bargained for the inclusion of the adjustment formulae to 

protect its interests, while accepting that Metro could exercise its discretion solely in 

its interests. 

B. Other Issues  

[136] Two other matters arising from our colleague’s reasons require comment.  

[137] First, our colleague addresses the duty of honest performance in his 

reasons. The issue of honesty arose here because the arbitrator described Metro’s 

conduct as “dishonest”, by which he meant that it was “wholly at odds” with Wastech’s 

“legitimate contractual expectations” (Award, at para. 90). We agree with our 

colleague that the arbitrator erred. The difficulty, however, is that our colleague goes 

further in his elaborations regarding honest performance, and risks blurring the 

boundaries between that duty, and the duty to exercise discretionary powers in good 
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faith. This is a particular concern in his suggestion that the duty of honest performance 

is a preliminary step in assessing whether there is a breach of the duty to exercise 

discretionary powers in good faith (at para. 69: “. . . beyond the requirement of honest 

performance . . . .”). This misreads and distorts settled law. The two doctrines are, and 

should remain, distinct; connecting them in this way fails to comprehend or have regard 

for how the common law, as set out in Bhasin, has distinguished between them. Indeed, 

the arbitrator’s description of Metro’s conduct as “dishonest” was a product of the same 

error as that of our colleague, since it flowed from the arbitrator’s failure to appreciate 

that dishonesty is distinct from good faith, and that the organizing principle is distinct 

from both of these doctrines. Our colleague’s response to this should have been to 

achieve greater clarity with respect to each duty; instead, he has engendered confusion 

in this aspect of the common law.  

[138] Secondly, our colleague takes up the unfortunate invitation presented by 

the parties in their submissions to discuss the result that would follow by applying the 

Civil Code of Québec. But this case is from British Columbia. The Civil Code of 

Québec has no relevance here, and our colleague (yet further) confuses matters for no 

useful purpose by incorporating an analysis thereunder. This is particularly undesirable 

where the common law of British Columbia, which is the law that applies to the 

Agreement, readily answers the questions of law posed by this appeal.  

[139] Furthermore, even if the civil law of Quebec were remotely relevant (which 

it is not), Wastech did not rely on civilian concepts to expand the common law. Rather, 

it observed in passing that the approach to good faith which it espoused would be 
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consistent with the civilian approach. Having concluded that Wastech’s understanding 

of the common law of good faith was flawed, there is no reason to address the way its 

claim would be handled under the civil law. And in any event, as our colleague stresses, 

Wastech’s claim would not be treated more favourably under the civil law (para. 108). 

This leaves us asking why he finds it appropriate to address the requirement of good 

faith and the doctrine of abuse of right under the civil law of Quebec at great length, or 

at all. As one of us stated in Callow, at para. 170, “unnecessary digression into external 

legal concepts [creates] practical difficulties on the ground by making the common law 

governing contractual relationships less comprehensible and therefore less accessible 

to those who need to know it, thereby increasing costs for all concerned”. Respectfully, 

our colleague’s extensive obiter dicta here, as in Callow, will surely achieve just that.  

[140] Our colleague’s digressions concerning honest performance and Quebec 

civil law do not reflect, to our mind, appropriate common law methodology. The 

common law develops best by increments, one brick at a time ⸺ as it did in Bhasin ⸺ 

carefully, and in response to the matters presented, and not by expositions on matters 

that are not. Instead, we say, again respectfully, that our colleague builds an edifice of 

unknown and untested stability. This is unwise. 

VI. Conclusion 

[141] We would dismiss the appeal, with costs. 
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 Appeal dismissed with costs. 

 Solicitors for the appellant: Fasken Martineau DuMoulin, Vancouver. 

 Solicitors for the respondent: Nathanson, Schachter & Thompson, 

Vancouver. 

 Solicitor for the intervener the Attorney General of British Columbia: 

Attorney General of British Columbia, Victoria. 

 Solicitors for the intervener the Canadian Chamber of Commerce: Torys, 

Toronto. 
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Best Practices for Developers to Avoid, Manage & Minimize Trade Claims and 
Construction Liens, arising from COVID Regulations/Supply Chain 

Shortages/Labour Unavailability 

 

1. Draft Contract (full copy) in tender package, which addresses force majeure/delays. 
 

2. Industry standard contracts permit claims for increased costs of work, in event of change 
in laws or regulations (see CCA – 1 Subcontract, CCDC 17 Trade Contract, CCDC 2 Contract 
in GC 10.2.7) 
 

3. Use Supplementary Conditions to better define/limit rights of developer and obligations 
of trades in event of force majeure/delays re:     
(a) Deferral of start date; 
(b) Schedule extension; 
(c) Recovery of increased costs for site/overhead/profit, arising from delay; 
(d) Unavailability/reduced efficiency of labour; 
(e) Risk of material shortages/cost escalation during construction (e.g. buy up front); 
(f) Changes to sequencing of work, areas of work available; and 

(g) Changes in laws/regulations (see #2 above). 
 

4. Contract executed by both parties, prior to mobilization/payment of first draw. 
 

5. Project pro formas/budgets/contracts should include provisions/contingencies for: 
(a) Trade insolvencies/defaults; 
(b) Extended site overheads/Division 1 costs; 
(c) Micro incentives (offered during construction for interim milestones); 
(d) Incentives for achieving budget; 
(e) Incentives for achieving quality threshold (number/value of units/deficiencies); 
(f) Incentives for achieving schedule; and 

(g) Settlement of trade claims at end of project (% of trade contract value). 
 

6. Project schedules/contracts should include specifics and certainty on: 
(a) Critical path dates for specific tasks; 
(b) Interim schedule milestones, as schedule imperatives; 
(c) Consequences re failure to meet interim milestones ( eg. acceleration @ own cost ); and 

(d) Consequences re failure to meet substantial performance date ( eg. LD clause ). 
 

7. Project invoices should include waiver of contractor claims, unless specified in invoice. 
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Housing Under Bills 109 & 23:  
More & Faster 
But Can I Use it Right Now??

Patrick Harrington

Wednesday, March 1, 2023

LandPRO Conference 2023

This presentation may contain general comments on legal issues of concern to organizations and individuals. These comments are not intended to 

be, nor should they be construed as, legal advice. Please consult a legal professional on the particular issues that concern you.

Review of Significant Changes

• Summary articles by Aird & Berlis LLP’s Municipal & Land Use 

Planning Practice Group:

At the Speed of Lightning, Bill 109: More Homes for Everyone Act, 

2022, Receives Royal Assent (airdberlis.com)

More Homes Built Faster Act, 2022 Receives Royal Assent: A Quick 

Guide to What’s in Force (airdberlis.com)

• If you want your e-mail added to the A&B circulation list, please 

let us know. 

- Natalie Proia – nproia@airdberlis.com

2

1

2

https://www.airdberlis.com/insights/publications/publication/at-the-speed-of-lightning-bill-109-more-homes-for-everyone-act-2022-receives-royal-assent
https://www.airdberlis.com/insights/publications/publication/at-the-speed-of-lightning-bill-109-more-homes-for-everyone-act-2022-receives-royal-assent
https://www.airdberlis.com/insights/publications/publication/more-homes-built-faster-act-2022-receives-royal-assent-a-quick-guide-to-what-s-in-force
https://www.airdberlis.com/insights/publications/publication/more-homes-built-faster-act-2022-receives-royal-assent-a-quick-guide-to-what-s-in-force
mailto:nproia@airdberlis.com
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Ontario Housing:  Fast & Furious

• More Homes, More Choice: Ontario’s Housing Supply Action Plan, 2019

• Housing Affordability Task Force Report, dated February 8, 2022

• More Homes for Everyone Act, April 2022 (Bill 109)

• More Homes Built Faster Act, November 2022 (Bill 23)

• More Homes Built Faster: Ontario's Housing Action Plan 2022-2023

• Amendments to Greenbelt & Oak Ridges Moraine Areas

• Proposed update/consolidation of the PPS and Growth Plan

• ERO Number 019-6177

• More on this at the end…

3

Intention vs. In-Force vs. Implementation

• A&B’s Municipal and Land Use Planning Practice Group is frequently 

called upon to answer questions about how all of these changes impact 

both existing and proposed development applications.

• Not everything you have heard about is currently in-force.

• Even where a new feature is in-force, the transition associated with the 

change may exclude your project.  

• Transition is often one of the most difficult legal questions.  The 

transition provisions are scattered throughout and not always intuitive.

• Local implementation can differ. 

4
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Bill 109 – Planning Act

Refunds are IN-FORCE

5

NO REFUND 50% REFUND 75% REFUND 100% REFUND

Zoning By-law Amendment 

(ZBLA)

Decision made 

within 90 days 

Decision made 

within 91 to 149 

days 

Decision made 

within 150 and 209 

days

Decision made 210 

days or later

Combined Official Plan 

Amendment/ Zoning By-law 

Amendment (OPA/ZBLA) 

Decision made 

within 120 days

Decision made 

within 121 and 179 

days 

Decision made 

within 180 and 239 

days

Decision made 240 

days or later 

Site Plan Approval (SPA)
Decision made 

within 60 days

Decision made 

within 61 and 89 

days 

Decision made 

within 90 and 119 

days 

Decision made 120 

days or later

Bill 109 – Planning Act

Refunds (cont.)

• Minister’s Letter Circulating Since Late-November 2022:

“…as good partners and in recognition of most municipalities 

making best efforts to accelerate the issuance of housing permits 

and approvals to meet and exceed their pledge targets, the 

government will introduce legislation that, if passed, would delay 

the implementation of development application refund 

requirements set out in Bill 109 by six months, from January 1, 

2023 to July 1, 2023.”

• Complete Applications: Appeal timeline does not run until a “complete 

application” is filed;  Bill 109 added “complete application” requirement 

for Site Plans;  Municipalities are now amending their OPs to add new 

consultation and concurrent application requirements.

6

5

6



2023-02-27

4

Bill 109 – Planning Act

Community Infrastructure and Housing Accelerator Tool is IN-FORCE

• Prior to Bill 109, Minister’s in-house rule was to limit the issuance of MZOs to 

situations where the local council supported an MZO.

• New s. 34.1 formalizes the process of having a local council undertake public 

consultation and then resolve to request a Minister’s Order.

• Provincial plans, policy statements and municipal official plans do not apply to the 

making of a Minister’s Order.  

• Order may also indicate that subsequent approvals (licences, permits, approvals, 

permissions) may also be made exempt.  Could include Site Plan or Draft Plan.

• Minister may impose conditions (on own or as requested).

• Minister must act consistently with existing Aboriginal & Treaty rights.

• Resolution should attach the zoning that you want.

7

Bill 23 – Conservation Authorities Act

In-Force

• CA now unable to provide a program or service related to reviewing and 

commenting on a proposal under various Acts (includes Planning Act).

• CA now unable to appeal a Planning Act decision unless it involves natural 

hazards (but can stay at OLT if they were already a party).

Not In-Force

• Consolidation of individual CA Regs. into a single, Province-wide Reg.

• Eliminating CA permit requirements where Planning Act approval is obtained. 

• Limiting CA permitting to matters of flooding, erosion and beach hazards. 

• Mandatory permit issuance where there is a Minister’s Order .

• Removal of the terms “conservation of land” and “pollution” from 

considerations relevant to CA permitting decisions.

8
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Bill 23 – Development Charges Act

In-Force

• Removal of “Housing Services” as an eligible DC cost.

• Extension of average level of service calculation from 10 to 15 years.

• 10-year expiry for DC By-laws.

• Max interest rates for DCs paid in installments (prime + 1%).

• Municipalities required to spend at least 60% of reserves for priority services.

Not In-Force

• 80%/85%/90%/95% phase-in not in effect until a new DC By-law passed.

9

Bill 23 –Exemption Summary
Exemption

Type

Conditions In-Force?

Affordable

Ownership/

Rental

New units less than 80% of the average purchase price/market rent;

Requires registered agreements to ensure 25-year affordability

NO

Attainable

Housing

Non-rental units to be designated by the Province;

Agreements to ensure attainability must be entered into

NO

Additional

Residential

Units

Up to two additional units in or ancillary to existing or new buildings

Greater of one additional unit or 1% of existing units within an existing rental

residential building containing 4 or more units.

YES

Inclusionary

Zoning Units

Units required under an Inclusionary Zoning Bylaw YES

Non-profit
Not-for-Profit housing units YES

Purpose-Built

Rental

3BD or more = 25% Discount

2BD = 20% Discount

Rest = 15% Discount

YES

10
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Bill 23 - Planning Act

In-Force

• “Gentle” Intensification

- As-of-right for up to 3 residential units per lot (max of 2 in main).

- Exempt from DC/CBC/parkland.

- No more than one additional parking space can be required.

- No minimum unit sizes can be prescribed.

• Third Party Appeals:

- Eliminated for minor variance and consent approvals.

- Existing appeals that did not have contested hearing dates set 

before October 25 are dismissed.

11

Bill 23 - Planning Act

In-Force

• Site Plan Control:

- Eliminated for developments of less than 10 residential units.

- Architectural details and landscape aesthetics removed from the 

scope of approval.

▪ Exception:  Matters of grading & site integration.

▪ Exception:  Matters covered by a sustainable design by-law.

• Subdivision Approvals:

- Third-Party Appeals were already eliminated.

- Also eliminated – requirement for public meeting.

12
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Bill 23 - Planning Act

In-Force

• Parkland:

- Max cap:  10% of land value for <5ha;  15% for >5ha.

- Max alternative rate:  1/600 for land; 1/1000 for cash-in-lieu.

▪ Beware:  New parkland rates do not apply if parkland 

requirement was (a) imposed as a condition of subdivision and 

(b) subdivision approval occurred before Nov. 28, 2022.

▪ Be Aware: New parkland rates apply to new units developed 

without a parkland-related subdivision condition (at building 

permit).

- Rates frozen as of site plan or ZBA approval.  Freeze lasts 2 yrs. max.

13

Bill 23 - Planning Act

Not In-Force

• Removal of “planning responsibilities” from upper-tiers.

- Upper-tier OPs will be deemed to form part of their lower-tier 

OPs until the lower-tier amends or revokes.

• Minister’s unilateral authority to amend an OP if Minister is of the 

opinion that “plan is likely to adversely affect” a provincial interest.

• Conveyance of encumbered lands (ex. POPS or land with UG 

parking) as parkland + ability to challenge at OLT.

• Minister’s power to impose limits/conditions on local rental 

replacement by-laws (Municipal Act / City of Toronto Act).

14
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New O. Regs. Under Public Consultation

• Inclusionary Zoning:  Maximum of 5% (total units or total GFA) 

required to be affordable residential units.  Maximum of 25 years for 

requirement to stay affordable.  80% of market.

• Greenbelt:  15 areas proposed for “strategic removal/ redesignation” 

with lands in Wellington (Paris Galt Moraine) being added.

• 36 Individual CA Regs: Single Provincial Regulation for all Ontario 

CAs, with common definitions of “wetlands”, “hazards”, 

“watercourses” and limits on conditions.

• Cultural Heritage: Properties on registry must meet one or more of 

the “cultural heritage value or interest” criteria to remain on the 

registry.   Effective Jan. 1, 2023

• Review of PPS & Growth Plan:  One policy document for all…

15

Review of A Place to Grow and Provincial 
Policy Statement

• Settlement Area Boundary Expansions:  “streamline and simplified”;  

“in response to changing circumstances, local contexts and market 

demands”;  “unlock a sufficient supply of land”

• Employment Area Conversions: “streamlined and simplified”;  

“promptly seize opportunities to convert lands”;  “new residential and 

mixed-use development”

• Housing Mix: “policy direction that provides greater certainty that an 

appropriate range and mix of housing options and densities to meet 

projected market-based demand and affordable housing needs of 

current and future residents can be developed.”

• Outcomes-Focused;  Speed and Flexibility;  Lose Weight Now;  Live 

Forever!

16
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Accelerating Accessibility: 
Design, Development and 
Construction Initiatives 
by Daniels
Jake Cohen

Chief Operating Officer

The Daniels Corporation

Residents weren't looking for earth 
shattering changes – it was things as 

simple as a light switch height

1
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Accessibility is the door to the world.
Without it, there is no equal access or 

opportunity

• One in five (22 per cent) of Canadians aged 15 years and over identified as having at 
least one disability. More than half of those surveyed identified as having a physical 
disability1

The Statistics

1 A demographic, employment and income profile of Canadians with disabilities aged 15 years and over, 2017 
(https://www150.statcan.gc.ca/n1/pub/89-654-x/89-654-x2018002-eng.htm)

• 44.9 percent required at least one type of aid or assistive device or an accessibility 
feature within their home, including ramps, a walk-in bath or shower, a lift device or 
elevator, lowered counters, or automatic doors.

• 7,330,605 Canadians and growing, who are 65 years of age and older who want to age in 
place.

• In 2021, 78 per cent of Canadians want to age in place in their current homes, but only 
26 per cent feel they will be able to do so.

3

4
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Most new and existing homes do not 
meet the needs of these Canadians.

Who We Are

• Deep understanding that real estate 
development impacts the way people live 
and shapes how communities come 
together

• Affordable housing opportunities 
and programs

• Investing into local economic development

• creating vibrant communities with arts & 
culture at the forefront.

… But were we doing enough?

LOVE WHERE YOU LIVE

5
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We discovered that accessible suites 
were truly an anomaly 

and supply needed to increase.

Stopgap Foundation

• Luke Anderson (Co-Founder and 
Executive Director)

Helping communities discover the 
benefit of barrier free spaces and 
providing support to create them.

To date, StopGap has populated the 
world with more than 2,000 ramps!

Human Space

• global collaborative of experts 
and specialists working with 
placemakers and city builders to 
create spaces for all.

BDP Quadrangle Architecture

• One of Canada's 
leading architecture, design and 
urbanism practices

Connected with Leaders

7
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Daniels’ Accessibility Designed 
Program (ADP)

• Standard accessible layouts are available at no 
additional cost.

• Key features include:

• Roll-in showers

• Roll-out balconies with swing doors,

• Power operated entry door rough-in

• Wider doors throughout suite

• Clearance under sinks

• Homeowners have the option to consult with us 
to upgrade and customize their suites.

Daniels’ Accessibility Designed 
Program (ADP)

• Since launch in 2017, ADP is included in all 
Daniels high-rise communities.

• More than 100 suites sold to date

• Homeowners have the option to consult with us 
to upgrade and customize their suites.

• Now integrated into our purpose-built rental 
communities

• In the process of expanding the program into 
low-rise communities by researching the width 
of stairwells, wheel-chair ramping, and more.

11
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"Accessibility should be built-in, 
not bolted on"

13
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Life doesn't just happen inside of 
a home...

AccessNow x Daniels

• AccessNow is an accessibility technology 
company that seeks to make communities in 
over 35 countries easier to navigate for people 
living with disabilities.

• Their free app enables residents and visitors to 
search, rate and discover locations in their 
communities that meet their accessibility 
needs.

• Together we mapped and ranked the 
accessibility of businesses and public spaces in 
Regent Park – a first in Toronto.

15
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AccessNow x Daniels

• We hosted an event sharing the results with several of our 
industry peers attended, including ULI Toronto and BILD.

• Through the results, many were astounded at how 
frustrating it is for those with disabilities to get around the 
community.

• We are in fact behind where we need to be when it 
comes to accessibility.

• Many of our peers shared they also wanted to step up 
and be a part of the solution rather than waiting for 
legislation to catch up.

Accelerating Accessibility Coalition
(AAC)

• In 2022, the AAC was launched in partnership with ULI 
and Access Now.

• The AAC is dedicated to change the face of accessibility 
in real estate.

• Made of real estate development and accessibility leaders 
dedicated to creating a more accessible Canada, starting 
with the Greater Toronto and Hamilton Areas, by 
accelerating the supply of new buildings.

• Accessible housing benefits everyone, and that a sign of a 
fully inclusive and prosperous country is for people of all 
ages and abilities to be able to participate fully in society.

17
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AAC Members

• StopGap Foundation

• Sunnybrook Research Institute

• Yazmine Laroche

• Canadian Centre for Housing 

Rights (CCHR)

• CivicAction

• John H. Daniels Faculty of 

Architecture, Landscape and 

Design, University of Toronto.

• Centre for Feminist Research, 

York University

• The Daniels Corporation

• BILD (Building Industry and Land 

Development Association)

• ULI (Urban Land Institute)’s Toronto 

District Council

• TAS

• Percy Ellis

• Northcrest Developments

• Jeffrey Kerr, RE/MAX Prime 

Properties Unique Group

• Human Space

• EllisDon Community Builders

• Crosswalk Communities

• Choice Properties REIT

• Cadillac Fairview

• BentallGreenOak

• Accessible Housing Network

• AccessNow

• Atlantic Accessibility Consulting

• Bellwoods Centres

• CNIB Frontier Accessibility

• Community Living Toronto

• Direct Access Consultancy

• L’Arche Toronto Homes Inc

• March of Dimes Canada

• Rick Hansen Foundation

• Spinal Cord Injury Ontario

• Sunnybrook Research Institute

AAC: Accessibility Toolbox

• An evolving, ‘open source’ asset for anyone 
to use as a point of reference or direction.

• Includes recommended actions that 
organizations can take immediately that will 
guide them on their commitment.

• We see everyone from architects to 
developers and builders using the toolbox to 
help them design, build and retrofit homes, 
buildings and communities. Visit toronto.uli.org

for more information

19
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We continue to learn from our homeowners and 
tenants, as well as our partners and consultants, and 

we know that together, we can create a world in 
which EVERYONE is welcome, and EVERY PLACE, 

accessible.

Get Involved

• For more information on the AAC, 
write to linda@lweichel.ca with 
Accessibility Coalition in the subject 
line.

• To learn more about Daniels' 
Accessibility Designed Program, 
visit danielshomes.ca

Visit toronto.uli.org

for more information on the 

AAC
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Thank you
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SPEAKER

With a background in urban policy, strategic planning and urban design, Melanie brings a range of 
experience and skills to her projects. Her understanding of community dynamics, urban form and 
economic realities has led to relevant and practical solutions to a variety of urban development 
challenges. She has prepared master plans and reinvestment strategies, managed RFP processes, 
and completed extensive research on growth management policies.

MELANIE HARE
Partner

Urban Strategies Inc.

Presentation:

Re-Developing Malls and Other Big 

Challenging Sites



Re-Developing 
Malls and other 
Big Challenging 
Sites

Melanie Hare
LANDPRO 2023
March 1, 2023

Context
• In a rapidly growing city region, fewer sites available

• Defining the Opportunity

• Align the approvals strategy

• Evolving legislative context:  Bill 109, 23

• Consider timing objectives

Key ingredients 
1. Compelling, context specific concept – why here!

2. City building opportunities + community  benefits 

3. Evolving partnerships for delivery

4. Over time context and opportunities to reposition the site

Tackling
Big 
Challenging 
Sites
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CF Fairview Mall
Infusing New Mixed-use Development

CF Fairview Mall

OOpportunitiess andd 
Considerations

• One of the fastest 
growing 
neighbourhoods in 
Toronto

• Access to Subway 
and Bus Terminal

• Access to two 400 
series highways

• Opportunity to 
respond to transit 
infrastructure and 
development context



Phase 1

CF Fairview Mall

Developmentt 
Approach

• Adding a mix of 
uses and amenities 
to enhance the mall 
experience

• Enhancing 
pedestrian 
experience and 
improving multi-
model connections 
to transit

• Infusing the site 
with parks and 
community services

CF Fairview Mall



CF Fairview Mall

TTotall Masterplan

• 12 buildings ranging from 
18-58 storeys

• 4,700 residential units

• 2.5 FSI

• 40,000 m2 non-residential 
uses

• 3 new public parks

Phasee 1

• 3 buildings (rental and 
condo)

• 1,416 residential units

• 38-58 storeys

• 978 m2 POPS

Square One
A structuring framework to 

support Mississauga’s downtown
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Square One

Opportunitiess andd 
Considerations

• 130-acre site 

• One of Canada’s 
leading shopping 
centres

• Surrounded by major 
civic and institutional 
uses

• Strategic framework 
needed to support 
continued evolution of 
the downtown

Square One

DDevelopmentt Approach

• Introduction of The Strand - a 
structuring framework that 
organizes new development, 
complements civic uses, and 
reinforces connections to the 
shopping centre

• Diversifying the mix of uses in 
the mall with entertainment 

• Phasing that begins at the 
edges

Living Arts Living Arts 
Centre
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Square One

Square OneSquare OneSquare One

DDevelopmentt 
Statistics

• 18M ft2 mixed use 
development

• 37 residential towers

• 18,000 residential 
units

• New office buildings

• Multiple public and 
private open spaces



Cloverdale Mall
Establishing a local community hub

Cloverdale Mall



Cloverdale Mall
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Cloverdale Mall

• 4,750 residential units

• 14,000 m2 of retail

• 44,900 parks, open spaces, 
landscape and private road

• New community hub

• 3.4 FSI
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Cloverdale Mall

Galleria Mall
Reimagining an urban block to 

strengthen an existing community hub



Galleria Mall

OOpportunitiess andd 
Considerations

• An enclosed mall, constructed 
in the 1970's

• Adjacent to public facilities 
that require capital investment

• While mall has seen few 
upgrades over the years, it 
currently functions as an 
existing local community hub

Galleria Mall

DDevelopmentt Approach

• Significant public 
consultation program

• Integrated land swap 
strategy that delivers park 
and community uses for 
development

• Pedestrian-oriented 
development on all edges

• Strategic phasing strategy



Galleria Mall

Galleria Mall
• 8 residential buildings

• 3,000 residential units

• 300,000 ft2 prime retail

• 8 acre public park

• New Community Centre
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SPEAKER

Andrew Brethour is a former Director and Executive of the Toronto, Ontario and Canadian Home 
Builders’ Associations. Mr. Brethour is a founder and former Chair of the Toronto and National SAM 
AWARDS and recipient of the prestigious Maple Leaf Award honouring Canada’s top associate 
member.

Mr. Brethour is the recipient of the 1999 “SAMMY” Award as Sales and Marketing Member of the Year, 
Ontario HBA, and winner of the Riley Brethour Award both Nationally and locally as chosen by the 
Greater Toronto HBA (BILD). Mr. Brethour was selected for the BILD Hall of fame in 2005. Governor 
of Builder Marketing Society in the United States. Director RealNet Canada; Member of the 
International Lambda Alpha Society of Land Economists and in 2012, the first Canadian named 
“Legend of Residential Marketing” by NAHB in the United States. Author of the leading edge opinion 
piece on the Real Estate Market “Real Dirt” and more recently the uplifting “PMA Inspire” newsletter.

ANDREW BRETHOUR
Executive Chairman

PMA Brethour Realty Group

Presentation:

Toronto as a World Class City - Is

housing really una�ordable or consistent 

with cities of similar class?
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